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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


AGENT. 


§ 160. Fire.—Of Foreign Company.—The agent of a foreign 
company in Pennsylvania must, from the very necessity of the 
case, be clothed with greater power than an ordinary agent ap- 
pointed by a company that can itself act within the State. 

Act of April 11, 1868. P. L., 83. 

Queen’s Ins. Co. vs. Harris. 

Rep'd Jour’l, p. 558. Pa. 8. O. 


§ 161. Lire.—Authority of —The agents in the matter of the 
application, and all they do before the issuing of the policy, 
must be regarded as the accredited agents of the company acting 
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within the apparent scope of their authority. It would be unjust 
to treat them as the agents of the applicant. 


Ins. Co. vs. Wilkinson, 13 Wall., 222; Ins. Co. vs. Mahone, 21 Wall., 
152 ; Rowley vs. Empire Ins. Co., 36 N. Y., 550. 


Baker vs. Home Life Ins. Co. 
Rep’d Jour’l, p. 661. N. ¥. 0. A, 


§ 162. Fire.— Waiver.—A local agent has no right to waive 
a policy condition requiring the insured to furnish proofs of loss 
within 20 days. 


Van Allen vs. Farmers’ Joint Stock Ins, Co. 
Rep’d Jour’l, p. 729. N. ¥. 0.4. 


§ 163. Lire.—Rights of Sub-agent.—Where the agreement 
appointing the general agent makes his right to commissions on 
policies and renewals secured by him or his sub-agents, depend- 
ent upon certain conditions which could not be changed without 
written authority; Held, that the power of such general agent 
to employ and compensate local agents is subject to the same 
conditions, and the local agent cannot by any mere agreement 
with the general agent acquire any greater rights to compensa- 
tion than the latter had power to confer under his original agree- 
ment. 

U. S. Life Ins. Co. vs. Hessburg. 

Rep’d Jour’l, p. 734. Ouro 8. 0. Com. 


COMPANY. 


§ 164. Fre.— Evidence of 22°21) rity todo Business.—Certificates 
and licenses from the State Commissioner’s office are good evi- 
dence, so far as they go, of a company’s right to do business 
in Michigan. Where it is not shown that a premium note or 
policy sued on by the company was made in a particular county, 
evidence of the company’s authority to do business in that county 
is unnecessary. 

American Ins. Co. vs. Woodruff. 

Rep’d Jour'l, p. 668. 


CONTRIBUTION. 


_ § 165. Fir.—Assignment of Policy —Y. insured his stock in 
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the Home and Merchants’ Ins. Co., among others. He afterward 
took in B. as partner, when it was agreed between them that 
the policies should be transferred to the firm, which was accord- 
ing done, except in the case of the Home, whose agent they 
sought but were unable to find. The renewal premium of the 
Home policy was paid on the day of the fire, just after that 
event. After the partnership insurance was effected for the firm 
in the L. L. & G. company, in which it was agreed that in case 
of other insurance on the property the company should only be 
liable for its pro rata share of loss, and in case of the insured 
holding any other policy subject to average, this policy should 
also be so subject. The adjustment, according to the evidence 
of V., was participated in by the Home without objection, 
and he accepted from the Hanover company, one of the insurers, 
the amount due also from the Home, assigning thereupon the 
Home policy to the Hanover. Held, that in an action against 
the L. L. & G. company the insured cannot assert the invalidity 
of the Home policy. It was treated as an insurance upon the 
firm stock, and the L. L. & G. company had a right to regard 
it as contributory under its policy clause. 
Liverpool, London, and Globe Ins. Co. vs. Verdier & Brown. 
Rep’d Jour’l. p. 664. Mion. 8. 0. 


JURISDICTION. 


§ 166. Lire.—Abrogation of Contract by War.—The case of 
claiming dissolution of a contract of life insurance on the ground 
of the existence of a state of sectional war, where the constitu- 
tion, laws, treaties, or executive proclamations of the United 
States were not necessarily involved in the decision, does not 
entitle to a writ of error from a State to the U. S. Supreme 
Court. 

Case of Mathews vs. McStea, 20 Wall., 640, distinguished. 

Bethel vs. Demaret, 10 Wall., 537 ; Delmas vs. Ins. Co., 14 Wall., 666; 
Tarver & Keach, 15 Wall., 67; Rockhold vs. Rockhold, U.S. S. C., Oct. 
Term, 1875, 


N. Y. Life Ins. Co. vs. Hendren, 
Rep’d Jour'l, p. 707. U. 8. 8. 


§ 167. AcomwENT.—Transfer to a Federal Court—The 
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Supreme Court of the United States having decided in Home 
Ins. Co. vs. Morse, 20 Wall., 445 (4 Ins. L. J., 68,) that a State 
statute which requires a foreign company to waive its right 
of removal to a Federal court before commencing business is 
unconstitutional and void, the Supreme Court of Ohio, though 
adhering to the opposite view as expressed in N. Y. Life Ins. Co, 
vs. Best et al., 23 O. S. R., 105, will follow the decision of United 
States court. 


Railway Passenger Ins. Co. vs. Pierce, 
Rep’d Jour’l, p. 696. 


PAROL CONTRACT. 


§ 168. Fre.—Lquity will. Enforce-—Representations of Agent. 
A court of equity will compel the issuance and delivery of a po- 
licy after a loss where there had been a valid agreement for one 
before, and will enforce the payment of it as if made in advance. 
This will be done where the contract was by parol, and even 
where the company’s charter requires all contracts to be in writ- 
ing. 

Franklin Ins. Co. vs. Colt, Centr. L. J., Mch. 26, 1875 (4 Ins. L. J. 367); 
42 Mo., 38; 17 Iowa, 277; 2 Dutcher, 268 ; 42 Maine, 257 ; Phcenix Ins, 
Co. vs. Hoff heimer, 46 Miss., 657. 

Where the local agent having taken an application, did not 
inform the insured that it must be forwarded for approval, but 
informed the insured and led him to believe the assurance was 
complete, it will be regarded as a valid contract and enforced. 

Franklin Fire Ins. Co. vs. Taylor et al. 

Rep’d Jour’, p. 671. Miss. 8. 0. 


POLICY. 


§ 169. Frme.—Surrender.— What Constitutes.—Mere notice, 
without giving up the policy, cannot amount to a surrender. 
Giving up a policy to a stranger and notifying the agent of the 
fact is not a surrender. The policy should have been trans- 
mitted to the agent or principal. 

American Ins, Co. vs. Woodruff. 
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§ 170. Lire.— Request to Charge.—Serious Iilness.— Weight of 
Evidence.— New Trial—Where it is alleged on appeal that 
breach of warranty had been shown in the answers to questions 
as to whether the insured had had any of the diseases mentioned, 
and in the trial no questions of law had been raised -specially 
relating to them, a general request to charge that upon the policy 
and the evidence the plaintiff could not recover, is not sufficient 
to raise such questions for the first time on appeal. The insured 
had had pneumonia which lasted ten days, during which he was 
attended by the physician, and he had had sunstroke. Held, 
that it was not error to refuse to rule as a matter of law, and 
submit to the jury the question of fact, whether this was serious 
illness within the meaning of the policy. An appeal from the 
judgment where the trial is by jury brings up questions of law 
only, and does not entitle to set aside the verdict as against the 
weight of evidence. An exception to a refusal of a motion for 
new trial on the judge’s minutes after the verdict was rendered 
was not available for any purpose. 

Boos vs. World Mut. Life Ins, Co. 

Rep’d Jour’, p. 596. N.Y. 0. A, 


§ 171. Fime— Application for Removal to U. S. Court.—Repli- 
cations.—Depositions in Evidence—An application for removal 
from a Mississippi court to the U. 8S. court, which failed to show 
that the plaintiffs were citizens of Mississippi, was fatally de- 
fective. Three replications were filed to a plea without an affi- 
davit as required. 

@ 608 of Miss. Code of 1871. 

Held, that the refusal of a motion to strike out two of them 
was error calling for a reversal of judgment. 

1 Tidd’s Practice, p. 567, 678 ; 1 Chitty’s Pleading, p. 563 ; Hunter vs. 
Wilkinson, 44 Miss., 721. 

All evidence and proceedings based on the allowance of such 
replications possessed their infirmity. Depositions that were 
inadmissible under the Miss. Code of 1851, but admissible under 
that of 1871, were taken between the two dates, and were read 
at a trial subsequent to 1871. Held, that an objection as to the 
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“incompetency of —— to testify by deposition,” without any 
specific objection to the deposition because taken before the Code 


of 1871, was not well taken. 
Hartford Fire Ins. Co. vs. Green & Co. 
Rep’d Jour’l, p. 679. Miss. 8. C. 


PREMIUM NOTE. 


§ 172. Fime.—Assessment.—The charter of a mutual company 
provided that the directors, after the determination of the loss by 
a member, shall determine the sum to be paid by the several 
members as their respective proportions, and such sum should 
be in proportion to the original amount of their deposit notes. 
Held, that as the assessment was one calling for the exercise of 
judgment and discretion, it could not be delegated. 

Case of Atlantic Mut. Ins. Co. vs. Sanders, 36 N. H., 252, distinguished. 
Gillis vs. Bailey, 21 N. H., 162, 2 Kent’s Com., 633 ; Angell and Ames on 
Corporations, 3 277; Rex vs. Gravesem, 2 B. & C., 602; Stoughton vs. Ba- 
ker, 4 Mass., 522; Emerson vs. Company, 12 Mass., 237; Brewster vs. 
Hobart, 15 Pick., 307 ; Coles vs. Trecothick, 9 Ves., 236 ; Paley on Agency, 
p. 128; Commercial Bank of Lake Erie vs. Norton, 1 Hill’s Rep., 501 ; 
Tibbetts vs. Walker, 4 Mass., 595 ; Lyon vs. Jerome, 26 Wend., 485 ; Percy 
vs. Millendon, 3 La., 568; Commissioners vs. Bank of Buffalo, 6 Paige, 
497 ; Haven vs. N. H. Asylum, 13 N. H., 535; Blore vs. Sutton, 3 Meriv., 
237 ; Story on Agency, 3 13. 

Held, that a resolution passed by the directors, that whereas 
they had made all the assessments they are authorized to make, 
therefore resolved that the treasurer give up the premium 
notes when the parties have paid all assessments, was not a rati- 
fication of the assessment, which was in reality made by other 
parties. Held, that an assessment made to supply a deficiency 
arising from uncollected assessments not made during the exist- 
ence of the defendant’s policy, is invalid as to him. 

Long Pond Ins. Co. vs. Houghton, 6 Gray, 77. 

Farmer’s Mutual Fire Ins, Co, vs. Chase. 

Rep’d Jour'l, p, 689. 


RISK. 


§ 173. Marine.—Taken by Employee out of Business Hours.— 
Where the plaintiff had a general policy, and the indorsement 
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was made by an employee in the absence of the officers having 
charge, at an hour much earlier than ordinary business hours, on 
a vessel past due; Held, that plaintiffs had a right to present 
themselves at the company’s office whenever it was open, and to 
presume that the employees were authorized to do what they 
undertook. Held, that the company was liable. 


Horter et al. vs. Merchants’ Mutual Ins. Co. 
Rep’d Jour’l, p. 658. 


THROAT DISEASE. 


§ 174. Lire.—Definition of—The words “throat disease” 
in a proposal for life insurance means something more than a 
temporary inflammation which, at the time the proposal was 
made, was completely cured. 

Eisner vs. Guardian Life Ins. Co. 

Rep’d Jour’l, p. 613. 


WAR. 


§ 175. Lire.—LHffect on Contracts.-—Non-payment of Premium. 
—Agent’s Authority.—Contracts of life insurance are not abro- 
gated but only suspended by the Southern war. 

Manhattan Life Ins, Co. vs. Warwick, 20 Gratt. ; Mutual Benefit Life 
Ins. Co. vs. Atwood’s admrs., Va. §. C. A.; N. Y. Life Ins. Co. vs. White, 
(Ins. L. J., 1873, p. 917.) 

Where the premium had been paid to the local agent upon 
receipts signed and furnished by the company, in a mode pre- 
scribed by the policy, the fact that such receipts were not fur- 
nished subsequent to the outbreak of the war must, in the ab- 
sence of waiver or express instructions about payment in some 
other way, be regarded as a withdrawal of the agent’s authority. 

Case of Warwick, supra, distinguished. 


Where the company is bound by its contract to keep an agent 
to receive premiums, a failure to comply will excuse non-pay- 
ment where communication with the home office was cut’ off by 
war. That the insured did not renounce his home in the South 
for the sake of maintaining communication with the company is 
not an excuse for avoiding the contract. He had a right to re- 
move from place to place in order to keep within the bounds of 
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the Confederacy. Under the Virginia Code of 1860 a company 
of another State can only contract through its resident agent to 
whom its premiums are to be paid, and may do by such agent 
what it can do by its officers and agents at home. 

Warwick vs. Manhattan Ins. Co., sup. 

A clerical position in the office of the Adjutant-General at Rich- 
mond, subject to no military order, or sustaining no military ser- 
vice, is not entering such service within the meaning of the 
policy. 

N. Y. Life Ins. Co. vs. Hendren. 

Rep. Jour’l, p. 699, 


WARRANTY. 


§ 176. Lire.— Answers in Application.—Parties accepting po- 
licies in which the application is made the basis and part of the 
contract, and conditioned that if any of the answers are untrue 
the policy shall be void, must be held to have warranted the 
truth of every statement in the application. 

First National Bank of Boston vs. Ins. Co. of North America, 50 N. Y., 45; 
Higbie vs. Guardian Mut. Life Ins. Co., 53 N. Y., 603. 

If the true answers were given by the applicant the company 
would be estopped from challenging their correctness as modi- 
fied or written by the agent. Where the answer to the agent 
was that neither of the parents, uncles, aunts, brothers, or sis- 
ters had been afflicted with pulmonary or scrofulous diseases, the 
fact of one member having been so afflicted being communicated 
to the agent, would not save the warranty where nothing had 
been said of other members of the family affected in the same 
manner. Courts cannot modify the contracts, and applicants 
must look well to the terms and their responses. 

Baker vs. Home Life Ins. Co. 





REPORT OF DECISIONS 


KENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF PENNSYLVANIA. 


Error to District Court of Philadelphia. 


RESERVE MUTUAL INS. CO. 


US. 


KANE. * 


A son has an insurable interest in his father’s life. 
Under the poor-laws of Pennsylvania he may be obliged to support his father. 


Henry-M. Decuert, Esq., for Plaintiff in Error. 
Davin C. Harrinaton, Esq., for Defendant in Error. 


Per Cortam. 


By the 28th section of the poor-law of June 13th, 1878, the father 
and grandfather, and the mother and grandmother, and the children 
and grandchildren of every poor person not able ¢o work shall, at their 
own charge, being of sufficient ability, relieve and maintain such poor 
person, at such rate as the Court of Quarter Sessions of the proper 


county shall order and direct. Maintenance of a father or mother 
ai nigh 





* Decision rendered March 6, 1876. From the Legal Inlelligencer. 





650 Keport of Decisions. [Sept., 


unable to work is therefore a legal liability. When we add to this 
the feelings of natural affection, and the desire produced by these feel- 
ings to provide for the comforts of parents, the right to effect an in- 
surance on the life of the parent to carry out these purposes ought 
not to be denied. It would be technical in the extreme to say that a 
son has no insurable interest in his father’s life. Poverty may over- 
take the father in his lifetime, and thus both father and mother be 
cast upon the son ; or if the father die before her, the necessity may 
fall at once upon the son. Why then should he not be permitted to 
make a provision, by insurance, to reimburse himself for his outlays, 
past or future? What injury is done to the insurance company? They 
receive the full premium, and they know, in such case, from the very 
relationship of the parties, that the contract is not a mere gambling 
adventure, but is founded in the best feelings of our nature, and on a 
legal duty, which may arise at any time. We are of opinion that the 
policy is not void. 
Judgment affirmed. 





Westchester Fire Ins. Co. vs. Earle et al. 


SUPREME COURT OF MICHIGAN. 


WESTCHESTER FIRE INS. CO. 
US, 
EARLE & REYNOLDS.* 


The policy provided that other insurance without consent written thereon should 
avoid the policy ; also, that nothing but a specific agreement indorsed on the 
policy should be a waiver of any of its conditions. In the written part of the 
policy was inserted, ‘‘ $3,000 other insurance permitted.” 

The insurance was upon machinery, and about $3,000 additional was procured in 
accordance with the condition. Afterward new machinery was added, and 
$2,500 additional was effected without written consent, on machinery new and 
old. All the dealings were with the agent, with whom negotiations were first 
made to place the insurance, and who was afterward informed that it had 
been taken out, and who by his action led the insured to believe that the 
validity of the policy had not been affected. By its terms the policy was not 
valid until countersigned by the agent. 

Held, that the conduct of the agent estopped the company from alleging a breach 
of condition. 

Held, that the agent had power to bind the company by his acts. 


A court is not bound to present any such proposition to a jury as will confine 
them to considering one witness more than another. 


Jostin & Kennepy, for Plaintiff in Error. 
Harris, Buair & Sronz, for Defendants in Error. 


CampseELL, J. 

This case, which has been in this court once before, is now presented 
under a somewhat different state of facts. On the 8th of March, 1872, 
the Westchester Fire Insurance Company insured Earle & Reynolds to 
the amount of $2,000 on their fixed and movable machinery, situated 
in their woolen manufactory. A fire distroyed the insured property 
in January, 1873, during the original term of the insurance. The 
policy contained two clauses which are regarded as important in the 
suit. One was: 

“Tf the assured shall have or shall hereafter make any other insurance 
upon the property hereby insured, or any part thereof, without the 
consent of this company written hereon, then and in every such case 


this policy shall be void.” 





7 Decision rendered January, 1876. 
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The other was: “The use of general terms, or anything less than 
a distinct specific agreement, clearly expressed and indorsed upon 
this policy, shall not be construed as a waiver of any printed or writ- 
ten condition or restriction therein.” There was inserted in the 
written part of the policy, “$3,000 other insurance permitted.” In- 
surance was effected at or about the same time in other companies, 
for the aggregate sum of $3,000. 

In May, 1872, additional machinery, being knitting machinery of 
the value of $3,000, was put in the factory. In June, 1872, the firm 
procured $2,500 further insurance in the American Central Insurance 
Company upon the entire machinery, new and old ; and this was not 
preceded or followed by written consent of the Westchester Fire 
Insurance Company. This additional insurance is relied upon as a 
defense to the suit now before us, it being claimed that the original 
insurance policy was made void by the additional insurance, because 
the latter was not formally consented to. 

It is claimed by Earle & Reynolds that the conduct of Mr. Atwater, 
the agent of the Westchester Fire Insurance Company, was such as 
to leave the policy in force in spite of the failure to have consent for 
further insurance indorsed. 

Upon most of the facts outside of the writings there is is a conflict 
of testimony. Earle & Reynolds were sworn in their own behalf, and 
Atwater for the Westchester Fire Insurance Company, and the find- 
ing of the jury is in accordance with the testimony of the insured. 
The errors assigned refer to the rulings. 

It is to be remarked that the consent actually inserted in the policy 
did not refer to insurance in particular companies, but allowed the 
$3,000 further insurance to be obtained anywhere. It must be as- 
sumed therefore that it was not designed to require consent to future 
insurance to be any more definite. In this respect the policy fur- 
nishes its own rule of construction. 

It is also to be remarked that the Circuit Court charged the jury, 
at the request of the defendant below, that the, mere fact that the agent 
Atwater did not“dissent upon receiving knowledge or notice of the 
intention of plaintiffs below, would create no waiver or estoppel; and 
further, that it was not the duty of the insurance company, after such 
notice, to notify the insured that the additional insurance avoided the 
policy ; and further, that the policy contemplated notice of the pro- 
posed additional insurance in advance, and that knowledge of the 
additional insurance would amount to no more than knowledge that 
the insured had voluntarily terminated the policy. 
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The court refused to charge that Atwater had no authority to 
waive the conditions or make assurances that it could be waived, ex- 
cept in the manner provided in the policy, or to charge that there 
were sufficient facts proved to constitute a waiver or estoppel. The 
charges given under which the recovery was had were in substance 
as follows: ‘That in order to-escape the condition the insured must 
show that the agent had done some act, or made some representation, 
or remained silent when he ought to have spoken, and thereby mis- 
led the insured, and induced them to rely on the policy to their in- 
jury, and by causing them to believe the policy remained in force to 
prevent their seeking other insurance, and that such conduct would 
preclude the company from setting up the condition, and that notice 
to the agent was notice to the company. All the dealings in evidence 
were with Atwater, the agent at Grand Rapids, where the property 
was situated, and no other representative of the company took any 
steps before the fire. 

The testimony for the insured went to show that the property in- 
sured was worth about twice the amount of the whole insurance. 
It further showed that the first application for farther insurance was 
to Atwater, who said he would try and get it placed in some company 
of which he was agent, and that after waiting some time without his 
doing so, the risk was placed elsewhere. It is sworn that in this con- 
versation Atwater said it would make no difference to the company, 
but did not say in so many words that it need not be consented to 
in writing, though that inference was drawn from all that took place. 
There seems also to have been some talk about terms, as that appears 
to have been one of the reasons for preferring the other insurers. 

Immediately after the new insurance was obtained, Earle & Rey- 
nolds (according to their testimony) wrote a letter to Atwater in- 
forming him of the precise amount of the additional insurance on the 
machinery, and stating in detail all the policies which he held, includ- 
ing the one in controversy, amounting with the new policy to $7,500, 
which they said was all they cared to insure on the machinery. In 
the same letter they asked for terms of insurance on the stock in the 
building. This letter is sworn to have been left in Atwater’s office. 
Very shortly thereafter Earle met Atwater, who at once referred to the 
new insurance, and asked why it had been placed with other insurers 
and not with him, and was told it was because it was got on cheaper 
terms. In this and in following conversations about the same time 
no objection was made and no suggestion offered that any breach of 
condition had been created or would be relied upon. Atwater said 
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he considered the risk of $7,500 on the machinery then owned, as 
equivalent to the original $5,000 on what was owned before. No 
further objection was ever made, and proof of loss was made as re- 
quired to the adjusters. 

Upon this testimony, which the jury had the right to believe, and 
which they appear to have believed, it is beyond questiou that Earle 
& Reynolds relied, and had reason to rely, on the validity of their 
insurance, and to assume that nothing had been done to destroy it. 
If Atwater himself had been the insurer it would be difficult to find 
a plainer case of estoppel. It would have been a direct fraud to re- 
pudiate an obligation after such conduct as could not have failed to 
induce the insured to rest satisfied with their policies. 

The controversy is reduced to the i quiry whether, with the writ- 
ten conditions of the policy in view, Atwater had authority, or Karle 
& Reynolds were justified in assuming he had authority, to bind the 
company by such conduct as would have bound himself. 

This case does not show that the condition against further insur- 
ance, without written consent indorsed on the policy, is one which is 
imposed by the charter of the company, which has in some cases re. 
quired all contracts to be in writing, and to be signed by the com- 
pany officers. Insurance Co. vs. Colt, 20 Wallace, 560; Spitzer vs. 
St. Mark’s Insurance Co., 6 Duer’s R., 6; Blanchard vs. Atlantic Ins. 
Co., 33 N. H., 9 ; Couch vs. City Fire Ins. Co., 38 Conn., 181. 

Neither is this shown to be a mutual company, under whose by- 
laws, brought home to the members and binding them, one agent or 
officer cannot deviate from the condition, as has been held in some 
cases. American Ins. Co. vs. Gilbret, 27 Mich., 429; Van Buren vs. 
St. Joseph County Village Fire Ins. Co., 26 Mich. R., 393; Barrett 
vs. Union Mut. Fire Ins. Co., 7 Cush., 175 ; Forbes vs. Agawam Mut. 
Ins. Co., 9 Cush., 471 ; Hale vs. Mechanics Mut. Fire Ins. Co., 6 Gray, 
173 ; Stark Co. Mut. Ins. Co. vs. Hurd, 19 Vt., 199. 

Neither is this a case where the consent was under the policy to be 
given by any one but Atwater, or where his written indorsement 
would not bind the company. Security Ins. Co. vs. Fay, 22 Mich., 
467 ; Continental Life Ins. Co. vs. Willets, 24 Mich., 265. 

We need not, therefore, consider the correctness of any of those 
decisions which rest upon the disabilities of agents or officers, arising 
from want of power plainly notified or known, to act in the business. 
By the terms of the present policy Atwater was to countersign it, and 
any policy which he countersigned would have bound the company 
to an innocent holder, whether he had or had not violated his duty 
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qo his principal. Earle & Reynolds were to deal with him and with 
no one else. 

It was held in Hibernia Insurance Co. vs. O’Connor, 29 Mich. 
R., 241, that delivery by an agent of a policy and renewal certificate 
as valid and effective instruments made them good and binding with- 
out being countersighed by him, although countersigning was re- 
quired by their terms. Such delivery was held a waiver of the formal 
condition. And it has been more than once held by this court that 
where an agent in giving a policy has by his own conduct misled 
parties into making application or accepting conditions, under a 
misapprehension as to their literal accuracy, the company is estopped 
by his action. Michigan State Ins. Co. vs. Lewis, 30 Michigan, 41 ; 
_ Continental Insurance Co. vs. Horton, 28 Mich., 173 ; Peoria Ins. Co. 
vs. Perkins, 16 Mich., 380; Adtna Live Stock Fire and Tornado Ins. 
Co. vs. Olmstead, 21 Mich., 246; N. A. Fire Ins. Co vs. Throop, 22 
Mich., 146; Peoria F. and M. Ins. Co. vs. Hall, 12 Mich., 202; 
Niagara Fire Ins. Co. vs. DeGraff, 12 Mich., 124; See also to the 
same doctrine, Insurance Co. vs. Mahone, 21 Wal., 152; Witler vs. 
‘ Life Insurance Co., 12 Wallace, 285 ; Ins. Co. vs. Slaughter, 12 Wal., 
404 ; Ins. Co. vs. Wilkinson, 13 Wal., 222. 

It has been held that all of those conditions and provisions which 
involve forfeitures are to be construed strictly. Such is the common 
law rule in regard to forfeitures, and it is a wholesome and sound 
rule. Parties may contract very much as they choose, so long as they 
keep within the law ; and it may be assumed there is some reason 
for each condition adopted. But there is great hardship in allowing 
parties to keep money which they have not fairly earned, and great 
wrong in favoring blind conditions, or those which parties do not 
fully understand, where they are not in actual fault. A close con- 
struction is the only just one. . 

In Insurance Co. vs. Colt, 20 Wal., 560, it was held that although 
by a corporation charter all contracts, polices, etc., were required to 
be in writing or in print, sealed by the corporation and signed by the 
president, and attested by the secretary or -other officer appointed 
for that purpose ; yet this only applied to the executed contracts 
and policies, and that an agent could bind the company by a prelimi- 
nary contract, which they would be compelled to perform. In that 
case the policy was not made out until after the fire, but it was held 
to relate back to and to be in performance of the preliminary bar- 
gain. The decision refers to several analogous cases, and rests upon 
the analogies of specific performance, where, although land can only 
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be conveyed by deed, yet an agreement for a conveyance need not be 
itself of the same character as a specialty. 

In Insurance Co. vs. Webster, 6 Wal., 129, a policy on which after 
its delivery 2 memorandum was indorsed that it should take effect 
upon the approval of a general agent named, was held valid and 
effectual until disapproved. , 

In Peck vs. New London Co. Mutual Ins. Co., 22 Conn., 525, 
where a charter required the consent of the directors to further in- 
surance, it was held that consent given by an agent should be re- 
garded as their consent, and that every agent might if necessary 
stand as a secretary for that purpose. So it was held in Hatton vs. 
Beacon Ins. Co., 16 O. B., (U. C.) 316, that where an agent stated 
that an indorsement was necessary, it was a waiver of a condition 
requiring indorsement. It is very well settled that except where 
prevented by the operation of the statute of frauds, or some other 
equivalent prohibition, a policy of insurance may be made or changed 
by parol. Sanborn vs. Fireman’s Ins. Co., 16 Gray, 448; Kelly vs. 
Com. Ins. Co., 10 Bosworth, 82; Anderson vs. Excelsior Ins. Co., 
27 N. Y., 216 ; Baxter vs. Massasoit Ins. Co., 13 Allen, 320. 

The fact that a policy is written does not prevent its change b 
subsequent parol agreement. Any written contract not within the 
statutes of frauds may be changed by parol. Seaman vs. O’Hara, 
Mich. And this has been applied to the enlargement and continu- 
ance of policies. Kennebec Co. vs. Augusta Ins. Co.,6 Gray, 209 ; 
Trustees First Baptist Church vs. Brooklyn F. I. Co., 19 N. Y., 305. 

The powers of Atwater in the present case do not appear to be re- 
stricted in any way. The conditions literally applied would prevent 
any unindorsed consent by the company itself, by resolution of its 
board or by act of its officers, as effectually as by any one else. And 
the case seems to settle down to the simple question whether a per- 
son who has agreed that he will only contract by writing in a certain 
way, precludes himself from making a parol bargain to change it. 
The answer is manifest. A written bargain is of no higher legal de- 
gree than a parol one. Either may vary or discharge the other, and 
there can be no more force in an agreement in writing not to agree 
by parol, than in a parol agreement not to agree in writing. Every 
such agreement is ended by the new one which contradicts it. Pech- 
ner vs. Phoenix Ins. Co., N. Y. Court of Appeals, May 1875. We 
think the case was properly laid before the jury upon the important 
issues. 

The evidence concerning the purchase of the additional machinery 
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was proper as part of the res geste. It was the occasion for the new 
insurance, and while it would not have validated this without some 
consent or action of the agent or company, it furnished a very good 
reason for such consent. The error assigned, on which it is claimed 
the court erred in refusing to charge that the purchase did not affect 
the condition, is not founded on the record. The request for that 
charge was not separate, but asked a charge that the policy was 
made void unless there was written consent, and this addition con- 
cerning the purchase was a part of that general request which the 
court rightly refused. Objection was also made that some answers 
to the interrogations in a deposition of Earle’s were not responsive. 
We do not think this was the fact. 

Error is also assigned upon a refusal to charge that if the jury 
believed Mr. Atwater’s testimony they must find for defendant. The 
court told them that if they considered it a square denial [of] Earle’s 
testimony, and believed it, they should so find ; but remarked that 
counsel had claimed it was not, and so it was left for them to deter- 
mine. It certainly belonged to the jury to settle this question, where 
there was a dispute about it. But we do not think a court is bound 
to present any such proposition to a jury as will confine them to con- 
sidering one witness more than another. There may be no objection 
to it if the case is plain and if the court finds it will simplify matters to 
do so. But it is a very different thing to hold that a court is obliged 
to do it. The duty of the court is ended when the jury have been 
properly charged upon the law as applicable to the facts, and it is 
more important that they consider the facts themselves in the light 
of all the testimony, than by singling out witnesses whom they may 
believe wholly or partially, or not at all, according as they are con- 
vinced. We find no error in the record ; and the judgment must be 
affirmed with costs. 





Report of Decisions. 


SUPREME COURT OF LOUISIANA. 
Appeal from Fifth District Court, Parish of Orleans. 


HORTER, PETERSON & FENNER, Appellants, 
Us. 


MERCHANTS MULUAL INS. CO.* 


A company is liable for a risk taken by one of its employees, before business hours» 
on a vessel past due. 


Gisson & Austin, for Plaintiffs. 
A. & W. Voorutts, for Defendant. 


Lupetine, Cu. J. 

The plaintiffs sue defendant for $745, the value of certain goods or 
merchandise, insured by defendant, which were lost while on board 
the steamer Victor, from the perils insured against. 

The defendant alleges that there was no contract of insurance in re- 
gard to the said goods ; that the Victor was past due, and news of 
her loss had reached the city when the plaintiff sent his clerk to effect 
the insurance, before business hours, and in the absence of the officers 
having charge of the business department, who procured an employee 
of defendant to make the indorsement, etc. ; that afterward the presi- 
dent notified plaintiffs that the risk could not be taken. 

The evidence shows that plaintiffs had a general policy with the de- 
fendant ; that on Saturday evening plaintiffs received bills of lading 
for the goods on the Victor, and early Monday morning their clerk 
went to the insurance office, and presented the said policy at the marine 
clerk’s desk, and that a clerk or employee of the company “ wrote up 


* l ecision rendered May 18, 1876. From Louisiana Law Journal. 
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the indorsement in their policy book ;” that sometime during that day 
the president of the company wrote to notify the plaintiffs that, the 
company declined the said risk, ete. 

It is urged that because the vessel was past due, and the insurance 
was effected at about 8} o’clock, a.m., and the indorsement was made 
by the bookkeeper instead of the marine clerk of the company, the 
contract was no contract. 

To this we cannot assent. The plaintiffs had a right to present 
themselves at the company’s office whenever it was open, and to pre- 
sume that the employees in said office were authorized to transact 
the business which they undertook to perform ; and whether the com- 
pany would take risks on vessels past due or not was a quest‘ou with- 
in the discretion of the company. 

There is no proof that plaintiffs had knowledge that any accident 
had befallen the steamer when they applied to have the insurance 
effected. 

It is therefore ordered that the judgment of the lower court be re- 
versed, and that there be judgment in favor of the plaintiffs, and 
against defendant, for $745, with legal interest from judicial demand, 


and costs. 


Brief of A. & W. Voorhies, for a Rehearing —which was refused. 


Our defense is : the vessel Victor was past due several days, and the 
plaintiffs knew it ; they were regular customers under a general, not 
an open or running policy ; they were apprised of the fact that the 
company invariably declined taking risks upon past due vessels, and 
had continued to transact business under this general policy with a 
full understanding of that fact. On the morning when they sent 
their clerk for insurance to the company on the Victor, the official news 
of her loss was already in town ; indeed, the president of the com- 
pany was informed of the fact previous to the application, but had not 
reached the company, as that was previous to usual business hours ; 
the presumption of law was that plaintiffs knew of this loss ; the ap- 
plication for insurance was made before business hours—a suspicious 
circumstance taken in connection with the fact that the vessel was over- 
due and was already known in town to be lost ; the application was 
made to one whom plaintiffs clerk knew was not the marine clerk, 
and whom he did not find at the marine desk ; this employee, a book- 
keeper, suggested that this was the business of the marine clerk, but 
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upon being pressed to make the entry, did make the entry for the ac- 
commodation of plaintiff's clerk, who stated he was in a hurry. 

What a vast difference between our own statement of our defense, 
compared with the statement of our defense as considered by the court! 

But your honors proceed : 

“There is no proof that plaintiffs had knowledge that any accident 
had befallen the steamer when they applied to have the insurance 
effected.” 

That is clearly not an answer to our proposition, at page 6 of our 
- brief, of “ knowledge presumed in law.” The court may reverse this 
doctrine of presumption, laid down by Emerigon and other elemen- 
tary authors ; but until that is done, we are not called upon to prove 
(what must be an impossibility in the vast majority of cases) that the 
assured had actual knowledge of the loss, after the news reached his 
place. 

“This matter,” says Emerigon, “is so susceptible of fraud, and the 
fraud so difficult to prove, that commercial nations have come, as it 
were, to an agreement to establish a presumption juris et de jure of 
fraud against the assured, or against the insurer, every time that, 
through the proximity of the places, it is possible that at the time of 
signing the policy they might have been informed of the loss or safety 
of the vessel.” 

A presumption juris et de jure! Is the court prepared to reverse 
this doctrine? Will not the court hold the presumption then at least 
as prima facie? But then, éf this presumption is to be rebutted in the 
present case, let each of the three plaintiffs come and testify to the 
contrary, the only way in which it can be done ; and this they have 
failed to do. 





Baker vs. Home Life Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


ANSON M. BAKER, Appellant, 
Us. 


HOME LIFE INS. CO., Respondent. 


Parties accepting policies in which the application is made the basis and part of 
the contract, and conditioned that if any of the answers are untrue the policies 
shall be void, must be held to have warranted the truth of every statement in 
the application. 


If true answers were given by the applicant the company would be estopped from 
challenging their correctness as modified or written by the agent. 


The agents in the matter of the application, and all they do before the issuing of 
the policy, must be regarded as the accredited agents of the company, acting 
within the apparent scope of their authority. 


When the answer to the agent was that neither of the parents, uncles, aunts, bro- 
thers or sisters had been afflicted with pulmonary or scrofulous diseases, the 
fact of one member having been so afflicted being communicated to the agent 
would not save the warranty where nothing had been said of other members of 
the family ‘affected in the same manner. 


Courts cannot modify the contracts, and applicants must look well to the terms and 
their responses, 


A. M. Bineuam, for Appellant. 
A. B. Capwett, for Respondent. 


ALLEN, J. 


The parties have by their express agreement made the statements 
contained in the application for insurance warranties, and not merely 
representations that they are full, correct and true. The plaintiff ex- 
pressly agreed that the answers to the interrogatories and the state- 
ments and declarations of the application should be the basis and form 
a part of the contract or policy of insurance, and that if the same were 
not in all respects true and correct, the policy should be void. By re- 


* Decided March 21, 1876. 
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ference the statements in the application are incorporated into and 
make a part of the policy, and it is declared that the policy is made 
upon the faith of them ; and it is conditioned that if the statements 
or any of them shall be found untrue the policy shall be void. 

The plaintiff has accepted the policy upon this condition, and must 
be held to have warranted the truth of every statement made in the 
application. First Nat. Bank of Boston vs. The Ins. Co. of North 
America, 50 N. Y., 45; Higbie vs. The Guardian Mutual Life Ins, 
Co., 53 N. Y., 603. If true answers were given by the applicant to 
the agent of the defendant, by whom the application was filled out, and 
the answers reduced to writing, but the agent for any reason modified 
or varied the answers so as to give them a different meaning from the 
answers actually given by the applicant, the defendant would be 
estopped from challenging the correctness of the answer as modified and 
written by the agent. In such case the answers nominally proceeding 
from the insured would be regarded as the act of the insurers. They 
must be held estopped by the acts of the agents sent out by them to 
solicit insurances, and if such agents, by reason of the large commis- 
sions upon the premiums they obtain, or a desire to extend and. enlarge 
the business of their principals, are officially zealous, and take the lib- 
erty of interpreting and giving form to the answers and statements of 
those whom they are soliciting to take policies, instead of giving liter- 
ally the statements and words of the applicant, the effect must be the 
same as if the same acts had been done by the insurers in person. The 
agents, in the matter of the application and all they do before the is- 
suing of the policy, are the accredited agents of the company, acting 
within the apparent scope of their authority, and are so regarded by 
those whom they approach and with whom they deal’in respect to in- 
surance ; and it would be unjust to treat them as the agents of the ap- 
plicant. Ins. Co. vs. Wilkinson, 13 Wall. 222 ; Ins. Co. vs. Mahone, 
21 Wall., 152 ; Rowley vs. The Empire Ins. Co., 36 N. Y., 550. 

The answer to the twentieth interrogatory, propounded to and an- 
swered by the applicants, was clearly untrue in essential and material 
particulars. There was evidence that the mother, one or more brothers, 
and one or more of the sisters had been afflicted with consumption 
and with pulmonary and scrofulous diseases, and had died from their 
effects. This fact, whether known to the applicant or not at the 
time of the application for insurance, avoided the policy. The declar- 
ation and warranty was positive that neither of the parents, uncles, 
aunts, brothers or sisters of the assured had been afflicted with either 
of those diseases ; and whether the representation was made in ignor- 
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ance of the facts or fraudulently is immaterial. The effect upon the 
policy was the same. : 

If Wm. L. Dana, the brother of Mrs. Baker, had been the only one 
of her family who had been affected with pulmonary or scrofulous 
diseases, there might have been a question for the jury whether the 
fact that he had been so affected was not communicated to the agent 
of the defendant at the time of the application, in answer to the twenty- 
third interrogatory, and in a way to qualify the direct negative to the 
twentieth interrogatory. But the evidence is that several other mem- 
bers of the family, the kindred of Mrs. Baker, embraced within the 
twentieth interrogatory, had been similarly affected, and died of the 
same disease. 

Conceding, as we must, that one part of the application may be quali- 
fied by another, the explanation claimed to have been given in respect 
to the death of Wm. L. Dana does not cure the vice of the warranty 
as to the others embraced within it. The conditions of the policy are 
lawful in themselves, and not unreasonable, and the parties must abide 
by them, and it behooves applicants for insurance to look well to the 
terms of their contract, and their responses to interrogatories put, as 
courts cannot modify the contracts made, or dispense with the condi- 
tions to which the parties have assented. 

The judgment must be affirmed. 

All concur. 
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SUPREME COURT OF MICHIGAN. 


January Term, 1876. 


Error of Kent Circuit. 


LIVERPOOL anv LONDON ann GLOBE INS. CO., 
Plaintifis in Error, 
vs, 


JOHN A.S. VERDIER ann WILLIAM A. BROWN, 
Defendants in Error. 


V. insured his stock in the Home Ins. Co; also in the Merchants company. He 
afterward took in B. as partner, when it was agreed between them that the pol- 
icies should be transferred to the firm, which was accordingly done, except in 
in the case of the Home, whose agent at the time they sought but were unable 
to find. Afterward insurance was effected for the firm in the L. L. & G. com- 
pany, in which it was agreed that in case of other insurance on the property the 
insured should be entitled to recover from the company only its pro rata share 
of the loss, and in case of the insured’s holding any other policy subject to aver- 
age this policy should also be so subject. The adjustment, according to the evi- 
dence of V., was participated in by the Home, and he accepted from the Hanover, 
one of the insurers, the amount due also from the Home, assigning thereupon 
the Home policy to the Hanover. 

Held, that the insurance of the Home was treated by the firm as an insurance upon 
the firm stock, and the L. L. & G. company had a right to regard it as con- 
tributory under its policy clause. 

Judgment reversed. 


Hoaues, O’Brien and Smitey, of Grand Rapids, for Plfs. in Error. 
Norris, Buair and Srong, of Grand Rapids, for Defts. in Error. 


Graves, J. 
The defendant in error recovered in the court below on a fire pol- 
icy issued to them in their firm name of Verdier & Brown by the 
company. 
The risk covered by the policy was from the 15th day of May, 1874 
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until the 15th day of May, 1875, and was taken on Verdier and Brown’s 
stock of hardware and gas fixtures, consisting of stoves, shelf goods, tin 
ware, furnaces, pumps, mantels, plumbing materials, gas fixtures, gas 
pipes and such other guods usually kept on sale by them as dealers in 
hardware and gas-fitters’ goods, contained in three story brick, tin roof 
building situated on the east side of Canal Street, No. 102 Grand Rap- 
ids, Mich.” The amount of the risk was $3,000. But the policy per- 
mitted other concurrent insurance of $9,000, and in fact there was other 
insurance in the association called the Underwriters, and also in the 
Merchants Insurance Company, and making, with that taken by the 
plaintiff in error, $8,000. 

That of the Merchants company, however, included a small sum upon 
tools. ‘The loss happened on the 4th of June, 1874, but was only par- 
tial. It amounted to $6,818.20. 

The plaintiff in error ¢laimed that beside these insurances there was 
one existing when the fire happened of $3,000, issued by the Home In- 
surance Company, and which ought to be taken into account in caleu- 
lating the amount or share of the entire loss to be borne by them. 
This position being controverted by the assured, the plaintiff in error 
on the 15th of August, 1874, and before suit, tendered $1,903.76 as the 
sum they were liable for on the basis of the Home company’s policy 
being reckoned amongst those to be considered in fixing the sum 
called for from plaintiffs in error under the agreement in their policy. 
This was several hundred dollars less than they were bound to pay if 

- the policy of the Home Insurance Company was excluded. The defen- 
dants in error continued in their opinion, and finally claimed upon the 
trial that the Home policy was not to be considered at all in fixing the 
amount lawfully payable by plaintiffs in error under the agreement 
in their policy ; and the court below being of that opinion charged ac- 
cordingly, and the question now is whether it appears by this record 
that the court erred in soruling. If it did, the recovery was excessive ; 
if otherwise, it wasnot. To decide the point we wust be governed by the 
record. The policy in suit is set forth, and by the seventh article the 
parties contracted as follows: “In case of any other insurance upon 
the property hereby insured, whether made prior or subsequent to the 
date of this policy, the assured shall be entitled to recover of this com- 
pany no greater proportion of the loss sustained than the sum hereby 
insured bears to the whole amount insured thereon, without reference 
to the dates of the different policies, or their invalidity from want of 
notice of this or other insurance, or from the violation of any of their 
conditions, or the insolvency of any or all the other insurance com- 
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panies ; and it is hereby declared and agreed that in case of the assured 
holding any other policy in this or any other company on the property 
insured, subject to the conditions of average, this policy shall be subject 
to average in like manner. 

It appeared in evidence that the Home Insurance Company of the 
city of New York insured by their policy of May first, 1873, the defen- 
dant in error, John A. S. Verdier, in the sum of $3,000 for the term of 
one year “on his stock of hardware, tin, iron, stoves, and such other 
articles as are usually kept on sale by him as a hardware and Yankee 
notion dealer, contained in three story brick building, situate on the 
east side of Canal Street, No. 82, Grand Rapids, Mich.” It also ap- 
peared that Number 82 was afterward changed to No. 102 by city 
ordinance. The place was therefore identical with that specified in 
the policy issued by plaintiffs in error. 

Mr. Verdier being sworn, it appeared from his evidence that for some 
time prior to the fire he had carried on the business mentioned in this 
policy, and that about amonth before it he took Mr. Brown in as part- 
ner, and that it was then agreed between them that all fire policies 
should be transferred to the firm ; that the policy issued by the Mer- 
chants company was transferred accordingly, but the policy issued by 
the Home company was not ussigned, for the reason that on seeking 
for the agent, in order to accomplish that object, it was found that he 
was not at Grand Rapids, and that the term of the Home policy ex- 
pired on the first of May, and the premium for renewal was not paid 
until the day of the fire, and just after that event, but was then paid 
to a clerk of the agent. A renewal receipt was put in evidence, which 
purported to bear date May 1st, 1874, and to renew the policy for a 
year from that time at the rate of one and a quarter per cent. 

It also appeared from the evidence of Mr. Verdier that this policy 
covered the goods in the store before Brown united with him, and 
that the adjustment of loss was begun four or five days after the fire, and 
was concluded about two weeks after, and that the agents of plaintiffs 
in error, of the Underwriters’ Association, of the Merchants’ company 
and also of the Home company participated in it. It seems a neces- 
sary inference likewise that the defendants in error did also. 

It further appeared from Mr. Verdier’s evidence that after the loss 
he assigned the policy of the Home company to the Hanover com- 
pany of New York, being one of the association styled Underwriters, 
and received therefor the amount he claimed, leaving out the Home 
company ; or in other words, as subsequently stated by him, that he 
received from them the amount the loss would bear to the Home com 
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pany provided they had to pay, and that they settled with him on the 
basis that the Home did not pay any thing. 

This evidence was in no way controverted, and it is substantially al 
we have in the record ; and standing as it does it shows that the defen- 
dants in error considered the Home policy in force and operation as 
an insurance on the stock when the agreement was made between 
them for an assignment by Verdier to the firm, and when the premium 
for renewal was paid after the fire, and it also serves to show that the 
Home company so considered it when they. took part in the adjust- 
ment of loss. We have the further fact of an assignment to the Han- 
over company of the Underwriters’ Association, and the circumstance 
that the Home company does not appear to have surrendered or re- 
tured the renewal premiums, or to have questioned in the least the sub- 
sistence of the policy or the amplitude of its application to the firm 
stock. 

As between the defendants in error, the agreement to assign con- 
veyed the equitable right and title to the firm, and the proof given by 
Mr. Verdier himself is strong to show that the company acquiesced, 
and were not minded to object that no formal assignment had been 
made. If the defendants in error and the Home company mutually 
assented to the continuance of the Home policy and its application to 
the firm stock as it stood up to the time of the assignment to the 
Hanover company, as the uncontradicted evidence is very strong to 
show, we do not see upon what ground the defendants in error can 
maintain the opposite to defeat the operation of the seventh article of 
the policy in suit. ‘The defendants in error and the Home company 
were certainly competent to give effect to the arrangment between Ver- 
dier and Brown for a transfer, and to keep the policy in life, and allow 
its application iu the broadest manner, and all the evidence is very co- 
gent to show that they did so. Notwithstanding the old stock origin- 
ally insured as the individual insurable interest of Mr. Verdier had 
become firm stock, still the Home company received a renewal pre- 
mium and kept it ; we say kept it, because there is no hint of its return, 
and if it had been returned Mr. Verdier must have known it, and have 
felt the importance of stating it. He not only did not intimate any- 
thing of that kind, but found the assignment of the policy as a subsis- 
ting one, and still further that the assignment was made in the way 
of working out an adjustment of a firm transaction ; and in assigning 
in this way the defendants in error implied by their conduct that in 
truth the policy was a firm asset. Then again the joining of the Home 
company in the adjustment, and the waut of objection on their part, 
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are agreeing circumstances with the others to show that the company 
and defendants in error were in actual concurrence that the policy 
was a living one of defendants in error, and an insurance upon their 
stock. The conduct of the parties will allow no other explanation 
unless we go out of the record. 

It will hardly do to say that the company by their agents were work- 
ing and spending time in the adjustment of a loss in which they had 
no interest, or that the conduct of the company’s agent, in view of the 
attitude of defendants in error, or the acquiescence of the company in 
the claims or assumptions of the latter, may now be set aside or ignored 
by defendants in-error. Neither is it quite admissible for defendants 
in error to now contradict the whole terms of their dealing between 
themselves, and with the Home company and the other companies, in 
order to escape from an article in their agreement with plaintiffs in 
error. There was clear evidence to show a contract relation between 
the defendants in error and the Home company within the meaning 
and operations of the seventh article of the policy in suit. As the court 
below held otherwise, it erred. 

The judgment should be reversed with costs, and a new trial ordered. 


SUPREME COURT OF MICHIGAN. 


Aprit Term, 1876. 


AMERICAN INS. CO., or Cutcaao, It.rnNo1s, 
vs. 


OLIVER WOODRUFF. 


Notice cannot amount to a surrender without giving up the policy. Giving up 
the policy to a stranger and notifying the agent of the fact is not a surrender. 
The policy should have been transmitted to the agent or principal. 

Certificate and licenses from the State Commissioner's office are good evidence, so 
far as they go, of a company’s right to do business in Michigan. 

Where it is not shown that the note or policy sued on by the company was made 
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in a particular county in Michigan, evidence of the company’s authority to do 
business in that county is unnecessary. 


James A. Swexzy, for Plaintiff. 
C. G. Horsroox, and Wii11am Burauer, for Defendant. 


> CampBELL, J. 

Plaintiff sued defendant in Barry County upon a premium note dated 
March 7, 1872, and payable in annual installments. The defenses set 
up specially were fraud in the procurement of the note, failure as 
a foreign corporation to comply with the insurance laws, and a special 
bargain that the policy might be surrendered, and that it was sur- 
rendered. 

Defendant was allowed against objection to show that at the time the 
policy was executed he made a verbal agreement with plaintiff's agent 
that he might surrender the policy whenever he should see fit, and that 
upon surrendering the policy the note should be delivered up and no 
further premiums become due. And under this arrangement he 
showed that sometime in the year 1874 (but whether any install- 
ment was in arrears then does not appear)“ he surrendered his said 
policy by giving it over to one Brown, the agent of another insurance 
company,” giving notice thereof to the agent of the plaintiff. 

The bill of exceptions does not set forth the terms or conditions of 
the written policy ; but the evidence showed no surrender to the com- 
pany. In the absence of some explanation a surrender could not very 
well be made out without dealing immediately and directly with the 
company or its agents. Notice cannot amount to a surrender (unless 
so agreed) without giving up the policy. Here the policy was given 
up to a stranger, and the agent was not bound to hunt him up to ob- 
tain it. It should have been given to the agent, or transmitted so as 
to reach him or his principal. 

There being no surrender, the validity of the agreement becomes of 
no importance and need not be considered. In the somewhat meagre 
and ambiguous state of the record it would be useless to attempt it when 
the question is not likely to arise again. 

It is argued that if there was error in holding the policy surrendered, 
it becomes immaterial by reason of a failure to prove a right to sue at 
all. It is claimed the plaintiff has failed to show any right to do busi- 
ness in Michigan, and cannot recover on a premium note for a Michi- 
gan policy. 

Although the note bears no mention of the place where it was made, 
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and is payable generally, and although the bill of exceptions is so 
drawn as not to show where the policy wasissued, or by whom, yet 
the plaintiffs, by introducing as a part of their case their Michigan au- 
thority, thereby showed that they meant to meet the case as a Michi- 
gan transaction. A first impression led strongly to the belief that 
the record showed that the plaintiffs made out no cause of action. But 
upon considering the objections taken on the trial, this conclusion 
seems erroneous. 

The first papers introduced were the certificates and licenses from 
the State Commissioner’s office,. showing that the plaintiffs had brought 
themselves within the requirement of the statutes, so far as this could 
be done by filing all the needful papers and evidences with the Secre- 
tary of State or Insurance Commissioner. Objection was made that 
these papers were immaterial, and did not comply with the requirements 
of the statutes. This objection was overruled, as it properly should 
have been. Whether these were all that the evidence required or not, 
they were certainly good as far as they went. 

The note in question was introduced, and was met with the objec- 
tion that there had been no showing that the plaintiffs were authorized 
to do business in the county of Barry. This objection was overruled al- 
so, and for what reason does not appear. But as it is not shown by 
the bill of exceptions that either note or policy was made in Barry 
County, we cannot presume that they were, nor can we presume any- 
thing against the correctness of the ruling, which does not ‘appear. 
While the course of plaintiff’s proof authorizes us to assume the con- 
tract was made in Michigan, it does not authorize an assumption that 
it was made in any particular county. 

We must assume, for the purposes of the present hearing, that the 
court below ruled correctly on the power to sue upon the ndte, and 

therefore the error concering the surrender of the policy was material. 

We notice in this record a statement that all the evidence in the case 
is set forth, when it is manifest such is not the fact, and we have been 
unable to ascertain what was shown on the most important fact in the 
case. This method of statement is misleading and wrong. 

The judgment must be reversed with costs, and a new trial granted. 





Franklin Fire Ins. Co. vs. Taylor. 


SUPREME COURT OF MISSISSIPPI. 


Appeal from Chancery Court of Warren County. 


FRANKLIN FIRE INS. CoO. } 
Us. 


WILLIAM TAYLOR, er au.* 


A court of equity will compel the issuance and delivery of a policy after a loss where 
there had been a valid agreement for one before, and will entorce payment of it 
as if made in advance. This will be done where the contract was by parol, and 
even where the company’s charter requires all contracts to be in writing. 

Where the local agent, having taken an application, did not mform the insured that 
it must forwarded for approval, but informed and led him to believe the insur- 
ance was complete, the contract will be enforced. 


Judgment affirmed. 


Upron M. Youne, of Vicksburg, for Appellant. 


The bill of complainant below seeks the specitic performance of a 
contract alleged to have been made between Hubert G. Taylor, man- 
ager of the Magnolia Oil Company, at Vicksburg, Miss., and Wm. M. 
Chamberlin, agent in that city for the Franklin Fire Insurance Com- 
pany, of Philadelphia. The principle by which courts of equity are 
guided in such cases is clearly defined by the best writers on equity 
jurisprudence, and it is well settled that the contract must be clear- 
ly proved, and its terms should be so specific and distinct as to leave 
no reasonable doubt of their meaning. Parsons on Contracts, 3d vol., 
p. 354. It is not reasonable to suppose that a court of equity would 
enforce an alleged agreement about which there was doubt or ambi- 
guity ; or one where the assent of the contracting parties had not been 
given ; or where the evidence is conflicting, or left it uncertain as to 


* Decision rendered June 24, 1876. To be reported in 52 Miss. 
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whether or not they agreed to the same subject matter. Buckmaster 
vs. Thompson, 36 N. Y., (9 Tiff.,) 558. Courts of equity, while they re- 
gard that as done which ought to have been performed, will not un- 
dertake to enforce other than matnel agreements, and such as have 
been clearly established. 

A court of equity will not decree a specific performance, if it be 
doubtful whether an agreement has been concluded or is a mere ne- 
gotiation. Carr vs. Durall, 14 Pet., 77. A court can only enforce con- 
tracts made by the parties themselves, and only such as are clear, de- 
finite and positive. Kendall vs. Almy, 2Sumn., 278. The agreement, 
or contract, must be mutual and reasonable. Could the Franklin, in 
this case, after the fire or at any time, have enforced the payment of a 
premium from the Magnolia, from Klein, or the Taylors? Certainly 
not. To argue this would be to argue a mathematic axiom. The want 
of mutuality is apparent. 

In case of a parol contract, the ground of interference is not the 
contract, but that there is fraud in refusing the completion of an agree- 
ment partly performed. MeMurtrie vs. Bennette, Har., Ch. 124; Smith 
vs. Lawrence, 15 Mich., 499 ; Chambers vs. Livermore, ibid., 331. A 
parol contract, in order to be enforced, must be certain in all its essen- 
tial particulars. Har., Ch. 124. 

The contract must be mutual, and the tie reciprocal. Hawley vs. 
Sheldon, Har., Ch. 420. Cases like this are addressed to the sound 
discretion of the court, but this discretion must be a judicial one. The 
contract must be fair, just and certain. Smith et al. vs. Wood et al. 
12 Wis., 383. Tested by these principles it is clear from the record, in 
this case, that the prayer for relief cannot be granted. 

On the 14th of March, 1873, Hubert G. Taylor, the manager, super- 
intendent and part owner of the Magnolia Oil Mills, at Vicksburg, 
Miss., applied to William M. Chamberlin, the local agent of the appel- 
lant, for a policy of insurance in the Franklin Fire Insurance Company 
of Philadelphia. Chamberlin was at the time, and had been since the 
10th day of October, 1872, the local agent of the Franklin for Vicks. 
burg and vicinity. The Franklin application was on the 20th of March, 
1873, mailed to Cochran & Sons, at Lexington, Ky., for their accep- 
tance or approval—just as Chamberlin told Taylor would have to be 
done. ‘The fire was on the 21st of March, 1873. The whole case may 
be summed up as an application for a policy in the Franklin. The 
application was never accepted, and the original application signed 
by Taylor was returned to Chamberlin by said J. W. Cochran & Son, 
State agents for the Franklin, at their branch office, at Lexington, Ky. 
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The chief office and place of business of the Franklin Fire Insurance 
Company was Philadelphia, in the State of Pennsylvania. The branch 
office of its general agents, who were J. W. Cochran & Son, for the 
Southern States, including the State of Miss., was, and had long been, 
at Lexington, in the State of Kentucky. Among other instructions to 
agents was one received in 1873 by Chamberlin, and was in these 
words : “ All special hazards to be referred to the branch office before 
acceptance, the same as heretofore.” Chamberlin’s authority, as local 
agent, had to be countersigned by Cochran & Son, the general agents 
at the branch office, Lexington, Ky. Everything of importance relat- 
ing to local agents and their duties was referred to the branch office. 
By the terms of all policies issued by appellant, “ oil mills,” like the 
one described in the bill, are specially hazardous. Chamberlin knew, 
when application for policy was made by Taylor, that the property, 
the oil mill, was a “special hazard,” and he knew this from personal 
examination. Taylor had several conversations with Chamberlin, in 
the early part of the year 1873, with reference to insuring the pro- 
perty ; but it was not until about the 14th day of March, 1873, that 
he signed the applications for a policy in the Franklin, and for one in 
the Security of New York. The applications were both delivered to 
Chamberlin by Taylor, the latter fully understanding (from full expla- 
nations made to him by the agent) that the applications both had to 
be forwarded, the one to the branch office of the Franklin, at Lexing- 
ton, Ky., and the other to N. Y., and that he could make no contract 
for insurance in the Franklin until the application was first accepted 
by J. W. Cochran & Son. Taylor admits one policy (Chamberlin 
told him) had to be forwarded. 

The original application in the Franklin was not completed on the day 
signed, and the application for the Underwriters was signed in blank ; 
Chamberlin filled up and finished these applications, and made dia- 
grams, and on the 20th day of March, 1873, forwarded by mail both 
applications. 

This application in the Franklin was received at Lexington, Ky., 
on the 24th of March, 1873, and on the back of this application are 
written the words ‘“ Magnolia Oil Company, Vicksburg, Miss. De- 
clined ; prohibited risk.” 

The words quoted were written by J. W. Cochran & Son, at Lex- 
ington, Ky. 

Taylor knew that he was not insured: He stated in presence of 
Capt. W. A. Harper a few days before the fire that he had no insur- 
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ance. Chamberlin says it was two or three days after application for 
policy was signed. 

In the Franklin no policy is binding until the premium is paid. 
Taylor said nothing to Chamberlin about premium. Chamberlin says 
he had no understanding with Klein or Taylor about premium. Of 
course this is true. 

In this letter to Cochran & Son, of 24th March, 1873, Chamberlin, 
agent, fully explains his agreement with Taylor. He says: “I did not 
and will not bind her (Franklin) on any ‘special’ without first sub- 
mitting it. My agreement with Mr. Taylor was perfectly understood 
that the application was to be submitted and accepted before the com- 
pany would be bound,” etc. Chamberlin says: “ Please examine it 
(application) carefully, and if you would have accepted telegraph me.” 

The principle which courts of equity adopt is to decree specific 
performance in no case “if it be doubtful whether an agreement has 
been concluded, or is a mere negotiation.” Carr vs. Durall, 14 Peters 
77. “The contract must be clearly proved, and its terms should be 
so specific and distinct as to leave no reasonable doubt of their mean- 
ing.” Parsons on Contracts, 3d vol., p. 354; Kendall vs. Almy, 2 Sumn., 
p- 278. 

A contract whose specific performance is sought in a court of equity 
must be certain, mutual, and capable of being performed. Mastin vs. 
Holly et al.; Supreme Court of Mo., opinion, Nov. 1875, (Central 
Law Journal, vol. 2, p. 795;) Fry on Specific Performance, p. 333. 

The application and acceptance constitute an inchoate and execu- 
tory contract executed and completed by the policy. Fuller et al. vs. 
Madison Mutual Insurance Company ; May on Ins., § 45-159-168 ; Cen- 
tral Law Journal, vol. 3, No. 1, p. 15 ; (Supreme Court opinion, Wis., 
published in 4 Ins. L. J., 841.) On the doctrine of specific performance, 
see Story’s Eq., § 742 ; 1 Johns. Ch. 630 ; Walker, Miss., R., p. 72 ; 28 
Miss., 353 ; Daniel vs. Frazer, 40 Miss., 507; 14 Peters, 77; (Carr vs. 
Duvall ;) 4 Wheat., 228 ; Huddleton vs. Bristoe, 11 Vesey, 583 ; 11 
Vesey, 589. 

This is a case of a negotiation for a policy, pending which the pro- 
perty burned. An agent may act beyond his authority and possibly 
bind an insurance company, but he could not do this if the person 
seeking a policy knew the limits of the agent’s authority. Adtna In- 
surance Company vs. Maguire, 51 Ill., 242 ; Eastern R. R. Company 
vs. Relief Insurance Company, 105 Mass., 570. 

In the construction of contracts, there is a principle which courts 
habitually observe, and that is, where the terms of a promise admit 
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of more senses than one, the promise is to be performed in that sense 
in which the promiser apprehended at the time that the promisee re- 
ceived it. Chitty on Contracts, 6th Am. ed., p. 73. 


W. B. Prrrman of Vicksburg, for Appellees. 

There is no issue of law between the appellant and the appellees. 
The argument of counsel for appellant concedes that complainant be- 
low was entitled to the relief gra ted,. if the chancellor was correct 
in his findings of the facts. The facts, as shown by the record, were 
as follows: About the 8th of March, 1873, Taylor applied to his co- 
complainant, Klein, for a loan of ten thousand dollars, to be secured 
by deed of trust upon his oil mills, and by a policy of insurance on 
said mills. The loan was made and the deed of trust executed. 
Whereupon Taylor applied to Wm. M. Chamberlin, agent of the plain- 
tiff in error, for policies of insurance on said mills, to the amount of 
ten thousand dollars. Chamberlin told him he could give him a pol- 
icy for five thousand dollars in his company, the Franklin, but that 
he would have to place the other five thousand in some other company. 
And thereupon Taylor made a written application for a policy in said 
Franklin Insurance Company for five thousand dollars for one year. 
See exhibit C to bill, page 93 of the record. Said application was 
made and dated on the 14th day of March, 1873, though the date 
thereof was afterward changed by said Chamberlin to serve his own 
purposes. (See answer of Chamberlin to 4th cross-interrogatory, page 
235 of record.) Taylor explained to Chamberlin that he wanted the 
policy so drawn that it could be used to secure his debt to Klein. 
The terms of the policy were fully agreed upon, and Mr. Taylor un- 
derstood that the policy of insurance would issue immediately, and 
that Chamberlin would deliver the policy to Klein as agreed upon. 
A few days afterward Chamberlin met Klein and told him that the 
insurance had been effected and that he would bring the policy to him 
at the bank. Chamberlin had in fact made out the policy at that time, 
(though he afterward denied it in his answer.) While matters were 
in this condition, on the 21st day of March, A. D. 1873, the property 
insured was destroyed by fire. The policy was demanded by complain- 
ants, and Chamberlin denied that he had ever written a policy on the 
property, or had bound the company to pay the loss. Whereupon 
proof of loss was made and forwarded to the Franklin, which was re- 
turned by the company with the indorsement that the company had 
not insured the property. The evidence also shows that the premium 
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had been satisfactorily arranged. There is no direct conflict of testi- 
mony, except upon one point. Chamberlin swears positively that he 
told Taylor that he would have to forward the application and have it 
approved, and Taylor swears positively that he did not tell him so, 
but that on the contrary he gave him to understand that the Frank- 
lin policy would issue immediately. As between these witnesses the 
chancellor gave credence to the testimony of Taylor, rather than to 
that of Chamberlin. This is conclusive where the testimony is equally 
balanced. But an examination of the record will show this court that 
the chancellor had better reasons for crediting one and discrediting 
the other than his mere opinion of the characters of the two men. 
If the court will read the whole record it cannot fail to see that Cham- 
berlin has involved himself in contradictions that it would be difficult 
to attribute even to a faulty memory. Chamberlin admits that he 
told Klein that he was insured, but seeks to avoid the effect of his 
statement by saying that he was not contracting with Klein. The 
testimony shows that Klein was the beneficiary of the contract, and 
that he was to be made a party to the contract, as the policy was to 
secure a debt due him. It was understood that the insurance, when 
effected, was to be for the benefit of Mr. Klein. 

That this policy was complete, however, we may infer from the fact 
that as soon as the general agents saw it they telegraphed Chamber- 
lin as follows : 

“ Magnolia application just received. You had no right to bind 
us on special hazard without first submitting them. J. W. Cochran.” 

The contract was not uncertain. 

It was a policy written in regular form, signed and sealed, insuring 
the property described for one year for the sum of five thousand dol- 
lars, at a premium of two hundred and fifty dollars. The company 
has produced the application and survey, on which the policy was,writ- 
ten, and has the policy itself in their possession, which it has fraud- 
ulently concealed and refused to deliver to complainants. Jn odium 
spoliatoris omnia presumuntur. Therefore the court will presume 
that the policy was written in the usual manner, with covenants most 
favorable to complainants. Although this was not necessary, as they 
could not write a policy, in any form of policy known, which would 
not bind them to pay such a loss as has been proved in this case. 

Hillyer and Klein both testify positively that Chamberlin, the agent, 
declared to them that insurance had been effected, and promised to 
deliver the policy to them. A contract can be proved as well by the 
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admissions of one of the parties to the contract as by one who was 
present and heard the contract made. The admissions of the agent 
are binding upon the principal. 

In the case of the Franklin Insurance Company vs. Samuel Colt, 
No. 97, Supreme Court of the United States, reported in Central Law 
Journal, March 26th, 1875, it is held that although the charter of the 
company provides that every contract, bargain, agreement, and pol- 
icy for insurance shall be in writing, and signed and attested by its 
officers, yet the company may make valid parol contract of insurance. 

2d. That the company’s agent may, after loss, fill up and deliver a 
policy in pursuance and as evidence of a parol contract previously 
made. 

3d. That the fact that the premium had not in fact been paid, made 
no difference. 

See also City of Davenport vs. The Peoria Marine and Fire In- 
surance Company, 17 Iowa, 277 ; Brogden vs. Appleton Ins. Co., 42 
Me., 259 ; Halleck vs. Com. Ins. Co., 2 Dutcher, 268 ; Kein vs. Home 
Ins. Co., 42 Mo., 38 ; Flanders on Fire Ins., pages 116 and 130. 

The authorities are so numerous and the doctrine so well settled 
that I do not think it necessary to say more upon this point. 

The court of chancery having obtained jurisdiction of the case to 
enforce specific performance, will proceed to decree that amount due 
on the policy be paid. There are numerous authorities, but it is only 
necessary to quote the decision of this court in the case of Phosnix 
Insurance Company vs. Hoffheimer, 46 Miss., 657, which settles the 
question in this State in favor of the jurisdiction of the court, to go on 
and render a decree for the money. 


Cuatmers, J. 

The bill was filed by appellees to compel the appellants to deliver an 
insurance policy against loss by fire, and for payment of the amount 
due therein, the building alleged to have been protected by it hay- 
ing been burned. The claim of appellees was that everything neces- 
sary to complete the contract transpired before the loss, and that ap- 
pellants actually had in their keeping a valid policy belonging to ap- 
pellees. Appellants denied that there was in existence any such policy, 
or that any valid contract for one had been made. They insisted 
that all that passed between their agent and appellees amounted only 
to an application for insurance, which could not ripen into a contract 
because not approved by the general agents of the company who were 
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located in Kentucky, nor by the parent office in Philadelphia. The 
case turned upon whether appellees were informed, at the time the ap- 
plication was made, that it must be forwarded for approval, or whether, 
as deposed by appellee Taylor, he was informed and led to believe, 
by the local agent of appellants, that the insurance was then complete, 
and nothing more remained to be done. The chancellor determined 
this question in behalf of the assured. We have carefully reviewed 
the testimony and think that his finding was correct. It is conceded 
in fact by the insurance agent that he so stated to Klein, who was the 
real party in interest, and for whose benefit the insurance was sought. 
Upon the faith of this statement Klein advanced his money. It is well 
settled that a court of equity will compel the issuance and delivery of 
an insurance policy after a loss, where there has been a valid agree- 
ment for one before the loss ; and will enforce payment of it as if made 
in advance. This will be done where the contract was by parol, and 
even where the charter of the insurance company requires all policies 
to be in writing. It was so held by the Supreme Couit of the United 
States in the case of Franklin Ins. Co. vs. Colt, Central Law Journal 
March 26, 1875, p. 207. See also 42 Mo., 38 ; 17 Iowa, 277 ; 2 Dutcher 
268 ; 42 Muine, 257 ; Phoenix Ins. Co. vs. Hoffheimer, 46 Miss., 657. 
Decree ailirmed. 
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SUPREME COURT OF MISSISSIPPI. 


Apri Term, 1876. 


Error from Circuit Court of Warren County. 


HARTFORD FIRE INS. CO. 
vs. 


WM. R. GREEN & CO., use erc.* 


The application for removal from a Mississippi court to the United States court 
failed to show that the plaintiffs were citizens of Mississippi. 
Held, that this was fatally defective. 


Three replications were filed to a plea without leave of the court, and without an 
affidavit as required by § 608, Code of 1871, Miss. Motion to s'rike out two 
of these was refused, with leave to answer over, and demurrer to the two repli- 
cations was overruled. 


Held, that this was error entitling to a reversal of judgment. All evidence and 
proceedings based on the allowance of such replications was error 


Where depositions that were inadmissible under the Code of 1851, but were ad- 
missible under that of 1871 of Mississippi, were taken between tue two dates 
and read in evidence at a trial subsequent to 1871; 


Held, that an objection to the ‘‘ competency of —— to testify by deposition ” without 
any specific objection to the deposition because taken before the Code of 1871, 
was not well taken. 


F. Jonnston and Harris & Harris, for Plaintiff in Error. 

The court below erred in refusing the application of the defendant 
for the removal of the cause to the United States Circui! Court for 
the Southern District of Mississippi. 

The application was mide by petition, and was based on the act 
Congress, March, 2, 1867, which is amendatory of the act of July 27, 
1866. 14 Statutes at Large, 306 and 558. 


* Decision rendered May 22, 1876. 
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The act has been decided by the Supreme Court of the United 
States to be constitutional. Railway Co. vs. Whitton, 13 Wall., 270. 

It is perfectly clear that the defendant, a corporation duly incor- 
porated under the laws of the State of Connecticut, was entitled to 
the benefit of this act of Congress. The act embraces corporations 
as well as private individuals ; and this has been the uniform con- 
struction given to all the judiciary acts of Congress. Louisville, C. 
& C. R. BR. Co. va. Letson, 2 How., 497. See also 16 How., 314; 2 
How., 497 ; Knorr vs. Home Ins. Co., 25 Wis., 143 ; Morton vs. Mut. 
Ins. Co., 105 Mass., 141; Hobbs vs. Manhattan Ins. Co., 56 Maine, 
417. 

The only conditions of this law are that the controversy shall be 
between citizens of the State where the suit is brought and citizens 
of another State ; the matter in dispute to exceed $500; that the 
affidavit shall be made as required by the act; and the security be 
given by the party making the application. This construction has 
been given to the act by associate Justice Miller in Johnson vs. Mo- 
nell. Woolworth Reports, 395. 

The requirements or conditions of the law being complied with by 
the party applying for the removal, it becomes a mere matter of form 
for the State court to make the order transferring the case to the 
Federal court ; for upon a refusal to order the removal, the Federal 
court will. take jurisdiction and proceed with the cause. Clarke vs. 
Railway Co., decided by the Supreme Court of Rhode Island—re- 
ported in vol. 13, new series, Am. Law Reg., 421. That this is the 
proper and legal mode of procedure on the refusal of the State court 
to make the order of removal, this honorable court is referred to 
Railway Co. vs. Whitton, 13 Wall., pp. 272-3-4. It remains to in- 
quire at what stage of the cause in the State court the application 
should be made. The act fixes it at any time “before the final hear- 
ing or trial.” The only difference between the act of March 2, 1867, 
and July 27, 1866, is that the latter act uses the words, “before the 
trial or final hearing.” 

Under the latter act Judge Blatchford held in Dart vs. McKinney, 
after a trial and judgment on the merits, and a subsequent reversal 
of the judgment on appeal, the cause having been remanded for a 
new trial, that the application was seasonably made. 9 Blatchford 
R., 359. And after a trial on the merits resulting in a disagreement 
of the jury and a mis-trial, the party had aright to have the cause 
removed. Benson vs. Nat. Park Bk., 40 Ind. 173; Clark vs. 
Railway Co., vol. 13, new series, American Law Register, 421. And 
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the removal was made in a case where a trial was had in a justice’s 
court, resulting in a judgment, while the cause was pending in a 
circuit court on appeal. Rathbone Oil Tract Co. vs. Ranch, 5 West 
Va., 79. 

In the case at bar the application was made at the proper time. 
It was made before the “final trial” of the cause. By reference 
to the record it will be observed that the application to the court, 
and the order refusing the application, were the first steps taken 
at the trial term. The defendant then applied for a continuance, 
which was refused. The record recites, in connection with the 
motion for a continuance, that this cause coming on for trial “ where- 
upon the defendant made application for a continuance.” 

In the petition the defendant offered to give such good and suf- 
ficient bond as should be required to enter appearance, and file 
copies of the papers in the Federal court. This was all that could 
be required. It was then the duty of the court to fix the amount of 
the bond. 

The act of Congress does not prescribe the penalty of the bond, 
and it was not left to the party to determine the question. The 
court therefore should have made the order for the removal, and 
fixed the penalty of the bond, and approved the security then ten- 
dered. If the defendant did not then give the bond in the required 
penalty it would lose the benefit of the order of removal. Upon 
these views we submit that the court erred in refusing to transfer the 
case to the Federal court. But if this position is correct it follows 
that all the subsequent proceedings had in the cause are coram non 
judice. * * * * * * * * * * 

It was error to overrule defendant’s motion for a continuance, on 
the special facts stated in the affidavit for a continuance. 

The general rule adopted by this honorable court is admitted to 
be, that the granting or refusal of a continuance rests in the discre- 
tion of the nist prius court, and this action will not generally be re- 
viewed on writ of error. , 

It is true, however, that what is meant by the term discretion is a 
sound legal discretion, and not an arbitrary or capricious one. Ac- 
cordingly this court will make an exception to the general rule,where 
it is evident that the action of the lower court has resulted in manifest 
injustice to the party from a capricious or ill-directed exercise of this 
discretion. Frank vs. Wanzer, 3 C., 121; Ogle vs. the State, 4 G., 387. 

By reference to the affidavit for a continuance in this case, it will be 
seen that the testimony of the two absent witnesses was not only ma- 
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terial but important to the defense. If upon a full, complete showing 
for a continuance, containing all the formal essentials, and presenting 
strong and satisfactory reasons why the defendant should have an 
opportunity for procuring this testimony, the court refuses to grant 
the application without any reason for its action, it is submitted that 
this discretion is arbitrary. 

To the fourth plea of the defendant, this being the third special 
plea, the plaintiff filed three replications. The plea was affirmative 
and concluded with a verification. The first replication to the special 
plea admits a part and denies a part of the plea. The second and 
third replications to the plea contain affirmative matter in avoidance, 
‘ and conclude each with a verification. The second and third replica- 
tions contain each a distinct answer to the plea. The defendant 
moved to take the second and third replications from the files, upon 
the ground that the plea was replied to by the first replication, and 
the two last named replications were pleaded improperly and without 
authority. At common law two distinct replications could not be 
pleaded to defendant’s plea. 1 Chitty Pl., 649, and note (3.) And 
under our statute, Code 1857, Art. 105, several replications could . 
only be pleaded on making the affidavit required by the statute and 
by leave of court. 

The § 608, Code 1871, is identical with the terms of Art. 105, Code 
1857. In construing Art. 105, it was held that several replications 
could be filed on the conditions, prescribed by the law, viz., on affida- 
vit, and by leave of court. And it was said that “the court had no 
discretion to waive the affidavit or mitigate the terms.” The proper 
mode of reaching the irregularity is by motion to remove the replica- 
tions from the files. Hunter vs. Wilkinson, 44 Miss., 728. It was 
clearly erroneous for the Circuit Court to present this irregular mode 
of pleading. 

The contract contains an express clause against any increase of risk 
by any means within the control of the assured, and such change of 
risk by the terms of the contract was to avoid the policy of insurance. 
The plea avers that after the policy was issued the assured used a 
portion of the building as a stable for mules and place of storage for 
feed, without the consent of the insurers, and thereby the risk was 
materially increased. In confession and avoidance of this plea the 
plaintiffs reply that it was customary among the merchants of Vicks- 
burg to stable their stock and store their forage in their store build- 
ings. On the pleadings, as settled by the court, three distinct issues 
were made up under this plea. And if the jury found any one of 
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them in favor of the plaintiffs, (if the court was correct in its ruling 
on the legal questions,) judgment for plaintiffs would follow as of 
course. 

On the issue presented by the second replication, the only question 
involved was whether it was customary among merchants in Vicks- 
burg to use their storehouses in the manner stated. And in deter- 
mining this issue, it was of course immaterial whether this alteration 
or change in the use of building increased the risk. All inquiry on 
this latter point was cut off by the pleadings, and the whole subject 
practically taken from the jury. 

To illustrate: all replications to the third special plea were ad- 
judged good. And though the jury might have found under the first 
replication to the plea that the change in the use did increase the 
risk, yet if they found under the second replication that the custom 
was as averred by plaintiffs, then a recovery as a consequence would 
have followed against the defendant. 

Therefore it is clear that the defendant was denied the benefit of 
the question as to an increase of risk. 

In this class of cases it has been held that this is the important 
inquiry ; and it should be left to the jury to say whether the altera- 
tion or change of use increased the hazard or risk. Murdock vs. Ins. 
Co., 2 New York, 220 and 224 ; Hobby vs. Dana, 17 Barb., 111 ; Stet- 
son vs. Ins. Co., 4 Mass., 337; Curry vs. Ins. Co., 10 Pick., 5385; Ins. 
Co. vs. Stewart, 19 Penn. St., 45. In effect this is an effort to set up 
an alleged custom, local in its nature, against an express condition of 
the contract. 

A custom or usage must, to affect an insurance policy, be shown to 
apply to insurance. A usage or custom per se will not be sufficient. 
Phillips on Ins., § 137 ; ‘Taunton Copper Co. vs. Ins. Co., 22 Pick., 116 ; 
Tested by this rule, the replication and the proof in support of it were 
clearly insufficient. 

Again, the true test of a commercial usage is its having existed a 
sufficient length of time to have become generally known, and to 
warrant a presumption that contracts are made in reference to it. 
Smith vs. Wright, 1 Caines’s N. Y., p. 45. 

In the case at bar the custom was not proved to relate to insurance 
at all, and was not proved to have existed for even one year. 

Upon all settled principles no usage or custom can be introduced 
which is inconsistent with the terms of the contract, or contrary to 
the object of the policy. 22 Pick., supra. 

The testimony of M. S. Hasie, one of the plaintiffs complained of 
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in the fifth assignment of errors, was illegal and incompetent, and 
calculated to mislead the jury. 

Hasie stated in general terms that after the contract of insurance 
was made, and after the insured had moved into the building that 
was burned, and commenced to stable mules in the cellar, W. T. 
Page, an agent of defendant, was frequently in the cellar and in the 
stables, and must have known that the cellar was used a stable. 

The condition of the contract was, that an increase of risk was to 
render the policy void. There was no provision that on an increase 
of risk the defendant was to be notified, and have the right to cancel 
the policy or continue the risk. 

It would be going very far to say that the knowledge (casually ac- 
quired by the agent) that the insured had done an act which termin- 
ated the contract, would have the effect of reviving the policy as 
against the company. 

The depositions of Edward A. Green and C. R. Green, plaintifis, 
taken in 1868, were not admissible in evidence. These depositions 
were taken in 1868, when, by the laws existing at the time, the depo- 
sition of a party to the record could not be taken. In 1872 they 
were introduced on the trial of this cause. Art. 190, Code 1857, p, 
510, (the law in force when these depositions were taken,) expressly 
provides “that the deposition of such interested party shall not be 
read in evidence.” 

Under the seventh assignment of errors it is now submitted that 
the first instruction granted for the plaintiff does not correctly state 
the law. 

There was a question of fact in the case, whether any preliminary 
proof of loss had been made by the plaintiffs. The policy of insur- 
ance prescribes precisely the mode and form in which this prelimi- 
nary proof was to be made. 

Again, the contract of insurance contains an express stipulation 
that the insurers were to have the right to examine all the books, 
papers, etc., of the insured, as well as to examine the insured per- 
sonally. This is a distinct stipulation or provision in the policy, and 
was a special provision for the benefit of the insurance company. 
Under this clause of the contract the company examined the books 
and made some inquiry as to the loss. It seems that under the 
contract these two provisions were distinct—that whether or not the 
preliminary proof was made, the company still had the right to avail 
itself of the other provision in the contract, and on the other hand, 
that whether the company did or did not make the examination, it 
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was none the less the duty of the insured to make the preliminary 
proof of loss. The instruction makes the exercise of this right or 
privilege, given to the company by a distinct clause of the contract, 
an excuse for the insured for their failure to comply with another 
and distinct provision of the policy. 

We have not been able to find a case where it has been held that 
preliminary proof of loss was impliedly waived by the mere fact that 
the insurance company, on its own notion, made independent inquiry 
as to the loss. And yet this is the precise proposition contained in 
the instruction. 

The insured property was twice transferred from one store build- 
ing to another. The company simply consented to these transfers, 
and made no consent as to any change as to the manner of using the 
new store buildings. Nothing was said about keeping the cellar of 
the new building as a stable and a place for keeping feed. 

And yet the court instructed the jury, that if the insured used the 
second building as a stable (being guilty of no fraud to defendant,) 
they had a right to so use the last building which was burned. 

The question naturally arises, had they the right to increase the 
original risk by using the second building as a stable? 

The whole question, properly, was whether the risk was increased ? 
and this question was taken from the jury by the instructions as 
given by the court. This proposition has already been fully dis- 
cussed. 

In conclusion, we submit that the tenth assignment of error is well 
taken. 

Two pleas in bar of the action, viz., the fifth and sixth pleas, were 
not replied to or demurred to, and no disposition whatever was made 
of them. These pleas were affirmative pleas in bar of the action. 
To proceed to verdict, with no reply to these pleas, was clearly erro- 
neous. Webster vs. Tieman, 4 How., 352 ; Bozman vs. Brown, 6 How. 
349 ; Hogue vs. Lewellen, 42 Miss., 302. 


CAMPBELL, J. 
This is an action by defendants in error against plaintiff in error, on 
a policy of insurance issued by plaintiff in error in favor of defendants 
in error on their stock of goods of different kinds contained in a certain 
building in the city of Vicksburg, which were afterward, and dur- 
ing the continuance of the policy, destroyed by fire. The trial result- 
ed in a verdict and judgment for plaintiffs below, and defendant be- 
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low prosecuted this writ of error, and assigns ten distinct grounds of 
error, which will be disposed of seriatim. 

The first is the refusal of the Circuit Court to remove the cause to 
the United States Circuit Court on the application of defendant be- 
low, which is a corporation created by and existing under the laws 
of Connecticut. This application was based on the act of Congress 
of 2nd March, 1867, on the subject of the removal of causes in certain 
cases from the State courts, and is fatally defective in not showing 
that the controversy is between a “citizen of the State in which the 
suit is brought (Mississippi) and a citizen of another State.” While 
it does appear that “the Hartford Fire Insurance Company” is a 
citizen of Connecticut, it nowhere in the record appears that the 
plaintiffs below were “citizens” of Mississippi. There was no error in 
refusing to remove the cause to the United States court. 

The second error assigned is the refusal of the Cireuit Court to con- 
tinue the case on the application presented. Not being able to say 
that there was an abuse of the discretion possessed by the Circuit Court 
in this respect, we decline to sustain this assignment. The next is 
the refusal of the court to sustain the motion of defendant below to 
strike out the two replications to its fourth plea. Defendant had 
pleaded six pleas. Plaintiffs, without leave of the court or judge, and 
without an affidavit, as required by § 608, Cude of 1871, filed three 
replicaticus to the fourth plea, and defendant moved to strike the 
two additional replications out, because the plea was answered by 
the first of the three, and the two additional replications were “ plead- 
ed improperly and without authority.” 

This motion was denied, with leave to defendant to answer over, 
and defendant then demurred to the two replications spoken of, and 
the demurrer being overruled, issue of fact was taken on said replica- 
tions. Section 597 of Code of 1871 declares “if any defendant or 
other party shall, without leave of the court, plead several pleas, 
replications or other pleadings together, except in cases where the 
same is allowed by law, the opposite party shall be entitled to judg- 
ment as for want of the proper pleading, but such judgment may be 
set aside on affidavit of merits and payment of costs, and such other 
terms as the court may think fit.” The pleading of the three replica- 
tions in this case was directly in the face of the statute, and the de- 
fendant was entitled to judgment of non pros. against plaintiff below. 
It was also proper to move to strike out the two unauthorized repli- 
cations. This was the course in England, and has been sanctioned 
by this court. 1 Tidd’s Prac., p. 561; ib., 658 ; 1 Chitty’s Plead., p. 568 ; 
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Hunter vs. Wilkinson, 44 Miss., 721. The motion to strike out 
should have been sustained, but by reason of its denial defendant 
below was put to a demurrer, and finally to an issue of fact on each 
of the two unauthorized replications. A judgment non pros., to which 
defendant below was entitled because of the unauthorized replica- 
tions, is a final judgment, on which costs are taxable. 

It true that § 597, supra, gives the court power to set aside the judg- 
ment in such case, on affidavit of merits and payment of costs, and 
such other terms as the court may think fit, but this court ‘:as held, 
and correctly, we think, that the court has no power to disp»nse with 
the affidavit required as the condition of leave to file several replica- 
tions, or to mitigate the terms of* pleading doubly as fixed by statute. 
Hunter vs. Wilkinson, 44 Miss., 721. It is urged in behalf of defen- 
dant in error that the issues made by the two additional replications 
spoken of were immaterial, and did no harm to defendant below, as 
they were not in fact tried, and that no instruction was given to the 
jury in reference to them, and they might as well have been out of 
the record. If we could pronounce this true as a fact shown by the 
record, we are not prepared to say it would cure the error of dis- 
regarding the positive statute cited above. We perceive ro way of 
redressing the wrong done defendant in allowing replicatio:s not al- 
lowed by law, except by reversing the judgment rendered in the cause 
in which such error is committed. But in this case evidence was ad- 
mitted against the objection of defendant below on the tr.al under 
the issues joined on the second and third replications to the fourth 
plea, and although all of the issues joined between the parties were 
found for plaintiffs below, it is impossible for us to say how far such 
evidence contributed to carry the verdict against defendai:t below, 
which was a general verdict for plaintiffs. 

The fourth and fifth assignments of error consist severally of objec- 
tions made by defendant below to evidence offered by plaint: ffs perti- 
nent to the issues joined on the second and third replications to the 
fourth plea, and as we hold the refusal to strike out those replications 
on motion to be error, that disposes of these two grounds of error. 
If the replications were unwarranted and illegal, everything based on 
them partakes of their infirmity. The sixth ground of error as- 
signed is the admission by the court, against objection of defendant 
below, of the depositions of parties to the suit taken before the adop- 
tion of Code of 1871, which does not prohibit such depositions, as 
did the Code of 1857. The trial occurred after 1871. Thes deposi- 
tions had been on file for a good while, and no exception iv writing 
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had been filed, as required by § 799 of the Code, nor other objection 
signified before the trial. It is claimed that this was a waiver of ob- 
jection to the depositions. The section just cited from the Code does 
not require objections for “incompetency or irrelevancy” to be made 
before trial. It relates only to the taking of depositions, and leaves 
all questions of competency and relevancy to be settled as they arise 
during the trial. The point of the objection made to these deposi- 
tions when offered, is “the incompetency of the said (Messrs. Green) 
to testify in this suit by deposition,” and no specific objection was 
made to their depositions, because they were taken before the Code 
of 1871. If such specific objection had been made, non constat but 
what it might have been obviated. It is not true as a legal proposi- 
tion that the plaintiffs below were incompetent to testify by deposi- 
tion in the suit. It was admissible after the Code of 1871 to take 
their depositions for use in this suit, and the specific objection made 
to the reading of their depositions did go to the precise point of 
opposition which might have been urged to the deposition—that is, 
that they were taken at a time when it was not competent to use on 
trial the deposition of parties to the suit. 

A party will be held in this court to the precise ground of objection 
made in the court below to the admission of deposition. This objec- 
tion was not well taken, and this ground of error fails. The seventh 
ground of error (assigned) is the giving of instructions for plaintiff. 
Not having all the evidence in the record, it cannot be said whether 
the instructions are correct or not. It cannot be said of them that in 
no state of the case could they be proper ; and not being informed that 
this case was on all the evidence, the judgment cannot be disturbed 
on this ground. The same may be said as to the modification of 
instructions asked by defendant, and this disposes of the eighth as- 
signment. 

The ninth error assigned is the overruling the motion for new trial 
made by defendant below. This motion was based on the grounds 
covered by previous assignments of error, and because the jury found 
contrary to evidence, which we cannot sustain, because the record 
does not purport to contain all the evidence. The other grounds 
of the motion have been noticed before. 

The tenth ground of error assigned is that certain pleas of defen- 
dant were not replied to, or otherwise disposed of. This objection is 
met and disposed of by § 622 of Code of 1871 ; Ins. Co. vs. Jones, 49 
Miss., 80. For the error of the Circuit Court in not sustaining the 
motion of defendant below to strike out the second and third replica- 
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tions to the fourth plea, the judgment is reversed, and the verdict set 
aside, and the cause remanded, with instructions to the Circuit Court 
to grant the motion to strike out said replications, and otherwise to 
proceed in said case according to law, and as indicated by this opinion. 

Smmratt, C. J., takes no part, having been connected with the case 
in the court below. 


SUPERIOR COURT OF NEW HAMPSHIRE. 


From Belknap Circuit Court. 


FARMERS’ MUT. FIRE INS. CO. 
vs. 


CHASE.* 


The act of incorporation of the plaintiff company provided ‘that the directors 
shall, after receiving notice of any loss or damage by fire sustained by any 
member, and ascertaining the same, or after the rendition of any judgment 
against said company for such loss or damage, settle and determine the sum 
to be paid by the several members thereof, as their respective proportions of 
‘such loss; * * * and the sum to be paid by each member shall always be 
in proportion to the original amount of his deposit note or notes,” ete. 


Held, that an assessment calling for the exercise of discretion on the part of the 
directors could only be made by them. 


Where the power to be executed necessarily involves the exercise of judgment and 
discretion, it cannot be delegated. 


At a meeting of a board of directors of the plaintiff company the following vote was 
passed: ‘‘ Whereas, the directors of the F. M. F. I. Co. have made assess- 
ments to cover all debts, losses and expenses of said company, and added the 
amount authorized by law thereto, and thereby made all the assessments that 
they are authorized to make, and considering it for the best interests of 
the company, and expedition in making collections ; therefore, Resolved, that 
the treasurer be authorized to give up the premium notes of any person on de- 
mand when said person has paid all assessments and dues to the company.” 

Held, that the vote was not a ratification of an assessment made by persons 
other than the directors. 


An assessment made to supply a deficiency arising from uncollected assessments 
not made during the existence of the defendant’s policy is invalid as to him. _, 


This case was transferred on the special report of a referee, which 
was as follows: Action in assumpsit on defendant’s premium note 





* Syllabus by J. M. Shirley, Esq., official reporter. 
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for $15.75, dated December 24, 1859, policy No. 57,326, to recover an 
assessment of $.08 ; also on note of $30, dated December 22, 1860, 
policy No. 59,850, to recover an assessment of $.89 ; also, on note of 
$9.50, dated January 23, 1866, policy No. 70,092, to recover an assess- 
ment of $4.17. All of said assessments were made under a vote of 
the directors of the Farmers M. F. Ins. Co., passed May 2, 1871, as 
follows: ‘“ Resolved, that the treasurer assess upon the premium 
notes held by this company a sufficient sum of money to pay all out- 
standing losses and damages by fire or lightning which have hap- 
pened to members of this company, agreeable to the charter and by- 
laws of the same, and all money hired for the use of the company, 
with interest upon it, and interest on losses still unpaid, together 
with such sums as may be necessary for the incidental charges in 
making and collecting this assessment. Also to equalize and reim- 
burse the sums paid by members on unexpired policies, and for ascer- 
taining the amount of the several losses by fire or lightning prior to 
December 2, 1870.” 

I find that the treasurer, with the assistance of Isaac S. French , 
made the assessments, fixed the rates, made all of the calculations, 
and determined the amount to be paid by each person assessed ; that 
no report of the same was submitted to the directors, and no ratifica- 
tion made by them of the assessment, unless the vote of July 2, 1872 
copy annexed, constitutes a ratification. Said assessment was made 
under that part of sec. 8 of the act of incorporation, of which a copy 
is annexed hereunto. 

I find that the assessment was made to cover the entire indebted- 
ness of the company ; losses, hired money, interest on same, and un- 
paid expenses, and a large amount of old uncollected assessments 
made in years past, part of them during the existence of the defen- 
dant’s policy, to cover losses, and an indebtedness commencing in 
1859 ; which assessments had been remitted and charged off by the 
directors at different times, at one time to the amount of over $5,000, 
and at another of nearly $9,000, and if said assessments had been 
collected, I find that the assessment of May 2, 1871, would 
have been very much less. This was made for the purpose 
of closing the affairs of the company. I find that, in addition to 
the indebtedness of the company as it was then supposed to be, there 
was included in its assessment about $1,600, for making the same, and 
for estimated future expenses up to July, 1872, for salaries of officers 
for attending courts, and for printing and advertising ; and also thir- 
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ty per cent. of the full amount. I find that including said overlay of 
$1,600 was in violation of the statutes. 

In this case, (not in cases against Goodell vs. Hildreth or Brown,) 
it appeared that at the time of the assessment there were losses 
which the directors refused to pay, and which were not included, judg- 
ments on which, to amount of about $2,400, have since been obtained 
against the company, and are now in full force. It appeared that be- 
fore the assessment was made, a large amount of premium notes had 
been given up by the treasurer, upon payment of a certain sum by 
him fixed. I find that in fixing the rates, those notes were included 
in the total amount of notes, and the rates of assessment are no high- 
er by reason of the same being given up. 

The following notice was published by the treasurer of the com- 
pany three weeks successively in the Laconia Democrat, a newspaper 
published in this State, but it does not appear that the directors 
designated in what newspaper it should be published, as required by 
art. 5 of the by-laws. It appears by testimony of Dr. French that 
the treasurer proposed to publish it in said paper, to which some of 
the directors assented, without any formal vote, to which evidence 
the defendant excepted. ‘“ Notice——The directors of the Farmers’ 
Mutual Fire Ins. Co., of Gilmanton, N. H., have ordered the follow- 
ing assessmeut on the premium notes of said company for the pay- 
ment of losses sustained by the members of said company and return 
premiums on policies canceled by said company, and incidental ex- 
penses from September 1, 1869, to December 2, 1870. 

On all notes running six years on the old law cash premium plan, 
dated from October 1, 1859, to December 31, 1859, 5 mills. 

October 1, 1859, to December 31, 1859, 5 mills. 

October 1, 1859, to December 31, 1859, 5 mills. 

(So for each quarter. ) 

July 1, 1864, to September 30, 1864, 233 mills. 

ce ce “ce 6c “ 


“cc “cc cc ce cc 


New plan. 

October 1, 1864, to December 31, 1864, 337 mills. 

(And for each quarter too.) 

October 1, 1870, to December 2, 1870, 53 mills. 

Dated December 25, 1871.” 

The rates of assessment were made for each quarter of the year. 
Assessments were not made annually by the company, but were made 
ouce in two years—not in my opinion in accordance with the require- 
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ments of the by-laws. On the first day of October, 1864, the direc- 
tors abandoned their low cash premium plan of insurance, and re- 
quired an advance payment of premium on each policy, sufficient, as 
was supposed, to pay its share of all losses and expenses that might 
occur, and also required a premium note of same amount as the cash 
premium paid in. The company continued business under that sys- 
tem until December 2, 1870, when they ceased to issue policies. I 
find that the treasurer applied a large amount of money received un- 
der this plan, in payment of losses under the old or low cash plan, 
and that $5,000 of the money applied was included in the assessment. 
The total amount of cash premiums received under the new plan, 
after deducting all the running expenses of the company, from Octo- 
ber 1, 1864, to December 2, 1870, and paid to the treasurer, was $58, - 
204.55. Total amount of losses under the new plan, during said time 
was $41,851.19. The plaintiff took the position that if the assess- 
ment was too large, the referee had authority to reduce it in amount 
and find in favor of the plaintiff for the balance ; but the referee ruled 
otherwise, and the plaintiff excepted. If the court shall be of the 
opinion that the foregoing facts do not in law constitute a defense to 
this action, then I find that the defendant did promise in manner and 
form as the plaintiff has declared, and assess damages in the sum of 
five dollars and forty-five cents. 

Copy of sec. 8 of the act of incorporation in part : 

Sec. 8. And be it, etc: 

“That the directors shall, after receiving notice of any loss or dam- 
age by fire sustained by any member, and ascertaining the same, or 
after the rendition of any judgment as aforesaid against said com- 
pany for such loss or damage, settle and determine the sum to be 
paid by the several members thereof, as their respective proportions 
of such loss, and publish the samein such manner as they shall see fit, 
or as the by-laws shall have prescribed ; and the sum to be paid by 
each member shall always be in proportion to the original amount of 
his deposit note or notes, and shall be paid to the treasurer within 
thirty days next after the publication of said notice ; and if any mem- 
ber,” ete. etc. ‘ 

Copy of Art. 5 of the by-laws : 

“Art. 5. Notice of assessments shall be given by the treasurer, 
and published in one or more newspapers printed in this State, as 
the directors may designate, at least three weeks successively, the 
last publication whereof to be at least fifteen days prior to the time of 
payment. He shall give such other notice as the directors may order, 
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and may appoint suitable persons to receive assessments in central 
places.” 

At the meeting of the board of directors of the Farmers’ Mutual 
Fire Insurance Company held July 2, 1872, the following vote was 
passed : 

“Whereas the directors of the Farmers’ Mutual Fire Insur- 
ance Company have made an assessment to cover all debts, losses, 
and expenses of said company, and added the amount authorized by 
law thereto, and thereby made all the assessments that they are author- 
ized to make, and considering it for the best interests of the company, 
and expedition in making collections ; therefore, Resolved, that the 
treasurer be authorized to give up the premium notes of any person 
on demand, when said person has paid all assessments and dues to 
the company.” 


Ranp, J. C. C. 

This action is assumpsit to recover assessments on premium notes 
signed by the defendant. The assessments were all made under a 
vote of the directors of the company passed May 2, 1871, as follows: 

“ Resolved, that the treasurer assess upon the premium notes held 
by this company a sufficient sum of money to pay all outstanding 
losses and damages by fire or lightning which have happened to 
members of this company, agreeable to the charter and by-laws of 
the same, and all money hired for the use of the company, with inter- 
est upon it, and interest on losses still unpaid, together with such 
sums as may be necessary for the incidental charges in making and 
collecting this assessment. Also to equalize and reimburse the sums 
paid by members on unexpired policies, and for ascertaining the 
amount of the several losses by fire or lightning prior to December 2, 
1870.” 

The case was sent to a referee, who found for the defendant ; and 
a part of whose report is as follows: “TI find that the treasurer, with 
the assistance of Isaac S. French, made the assessments, fixed the rates, 
made all of the calculations, and determined the amount to be paid by 
each person assessed ; that no report of the same was submitted to 
the directors, and no ratification by them made of the assessment, un- 
less the vote of July 2, 1872, (copy annexed,) constitutes a ratifica- 
tion. Said assessment was made under that part of sec. 8 of the act 
of incorporation, of which a copy is annexed hereunto. I find that 
the assessment was made to cover the entire indebtedness of the com- 
pany : losses, hired money, interest on the same, and unpaid expenses, 





694 Report of Decisions. [Sept., 


and a large amount of old uncollected assessments made in years past, 
part of them during the existence of the defendant's policy, to cover 
losses, and an indebtedness commencing in 1859, which assessments had 
been remitted and charged off by the directors at different times,—at 
one time to the amount of over $5,000, and at another of nearly $9,000 ; 
and if said assessments had been collected, I find that the assessment 
of May 2, 1871, would have been very much less. This was made for 
the purpose of closing the affairs of the company. I find that in ad- 
dition to the indebtness of the company as it was then supposed to be, 
there was included in its assessment about $1,600 for making the same, 
and for estimated future expenses up to July, 1872, for salary of offi- 
cers, for attending courts, and for printing and advertising, and also 
thirty per cent. of the full amount. I find that including said over- 
lay of $1,600 was in violation of the statutes.” 

Assuming that the assessment might have been made uader the 
charter of the company, and was such as the vote of May 2, 1871, au- 
thorized the treasurer to make, if the directors could confer such au- 
thority, the question arises, whether it was not such an assessment as 
only the directors could make. Under their charter could they dele- 
gate to others the power to make such an assessment? Sec. 8 of the 
charter provides that the directors shall, after receiving notice of 
any loss or damage by fire sustained by any member, and ascertain- 
ing the same, or after the rendition of any judgment, as aforesaid, 
against said company for such loss or damage, settle and determine 
the sum to be paid by the several members thereof as their respective 
proportions of such loss,” ete. 

The plaintiff refers in his brief to the Atlantic Mut. Ins. Co. vs. San- 
ders, 36 N. H., 252. That case differs very materially from this. The 
ninth article of the charter of the Atlantic company provided that 
all assessments should be determined by the directors. And the court 
say the directors must determine the assessment. Nothing more is 
to be done by them. The rule by which the assessment is to be made 
is fixed by the charter itself, leaving no discretion to be exercised by 
the directors, or anybody else. The opinions in that case are based on 
the assumption that there was no discretion to be exercised by the di- 
rectors ; that the assessment was a “ matter of mere arithmetical com- 
putation,” “analogous to the vote of a town for raising a tax.” It can 
hardly be said that to make such an assessment as the referee in this 
case has described in this report, was a matter of mere arithmetical 
computation, which called for the exercise of no discretion on the part 
of the directors. The general rule is, that where the power to be exe- 
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cuted involves necessarily the exercise of judgment and discretion, it 
cannot be delegated. Delegatus non potest delegare. Gillis vs. Bai- 
ley, 21 N. H., 162 ; 2 Kent’s Commentaries, 633 ; Angell and Ames on 
Corporations, sec. 277 ; Rex vs. Gravesend, 2 B. & C., 602 ; Stough- 
ton vs. Baker, 4 Mass., 522 ; Emerson vs. Company, 12 Mass., 237 ; 
Brewster vs. Hobart, 15 Pick., 307 ; Coles vs. Trecothick, 9 Ves., 236 ; 
Paley on Agency, p. 128 ; Commercial Bank of Lake Erie vs. Norton 
1 Hill’s Rep., 501 ; Tibbetts vs. Walker, 4 Mass., 595; Lyon vs. Je- 
rome, 26 Wend., 485 ; Percy vs. Millondon, 3 La., 568 ; Commissioners 
vs. Bank of Buffalo, 6 Paige, 497 ; Haven vs. N. H. Asylum, 13 N.H., 
535 ; Blore vs. Sutton, 3 Meriv., 237 ; Story on Agency, sec. 13. 

The objection that the assessment was not made by the directors, 
cannot be removed by the vote of July 2, 1872. 

The vote is a resolution that the treasurer be authorized to give up 
premium notes to those who have paid assessments and dues, and 
contains a declaration that the directors made an assessment which 
they certainly did not make. It does not show that the directors ex- 
ercised any discretion in regard to the assessment, either before or af- 
ter it was made. Itis claimed that this vote is a ratification of the 
act of the treasurer and Mr. French. To say the least, it is not at all 
clear that the directors could ratify what they could not authorize un- 
der their charter. 

It will be noticed that the referee finds that the assessment was made 
to cover, among other things, a large amount of old uncollected assess- 
ments made in years past, part of them during the existence of the de- 
fendant’s policy. The defendant was assessed to supply a deficiency 
arising from uncollected assessments not made during the existence of 
his policy—to what extent does not appear. In Company vs. Harvey, 
45 N. H., 298, the court say: “The evidence as to what was included 
in the assessment is by no means distinct ; but we understand it as 
showing that expenses and liabilities incurred long before the defen- 
dant became a member of the company were included in the assess- 
ment, and this seems admitted in the argument of the plaintiff's coun- 
sel. An assessment including such expenses would be invalid as 
against the defendant. Long Pond Ins. Co. vs. Houghton, 6 Gray, 
vi.” 

Judgment accordingly. 

Cusuina, C. J. ; and Lapp, J., concurred. 
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SUPREME COURT COMMISSION OF OHIO. 


Decemper Term, 1875. 


Error to Common Pleas of Ashtabula Countg.—Reserved in the 
District Court. 


RAILWAY PASSENGER INS. CO., or Harrrorp Conn., 


VS. 


ELIJAH A. PIERCE. * 


The Supreme Court of the United States have decided (20 Wallace 445) that a stat- 
ute of a State which requires a foreign insurance company, before transacting 
business in the State, to waive its right to remove suits, in which it is a party, 
from the courts of the State to the Federal courts, is repugnant to the constitution 
and laws of the United States, and therefore void, that the decision will be fol- 
lowed, though not approved by this court. 


The action in the court below was brought by the defendant in 
error, upon two tickets or policies of insurance against accidents, issued 
to him by the plaintiff in error, on the 17th day of August, 1868, at 
Ashtabula, Ohio. The accident on account of which a recovery was 
sought, occurred on the same day ; suit was commenced June 8th, 1869, 
and the sum demanded was $1,300, with interest. The plaintiff in er- 
ror entered its appearance in the case November 18th, 1869, by fil- 
ing its petition in due form, alleging that it was a corporation created 
by the laws of Connecticut, and was a citizen of that State ; that the 
plaintiff in the action was a citizen of Ohio ; that the matter in dis- 
pute exceeded the sum of $500 ; that it had not theretofore appeared 
in the action ; and, tendering a proper undertaking in that behalf, 
prayed for the removal of the case to the Circuit Court of the United 


* Decision March 30, 1876. To appear in 27 O. St. Rep. Syllabus by E. L. De Witt, Esq., 
official reporter. 
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States for the Northern District of Ohio. To this petition the plaintiff 
below answered, denying the right of removal as prayed for, by reason 
that the defendant below had waived its right as such foreign cor- 
poration so to remove the case, by filing in the office of the Auditor 
of State of the State of Ohio, on the 3rd day of March, 1869, its waiver 
and relinquishment of such right, pursuant to the statute of the State 
of Ohio in such case made and provided. 

The court, on hearing of this petition, found the facts stated there- 
in were true ; that the undertaking tendered was satisfactory, and also 
that a waiver of the right to remove the case had been duly executed 
and filed, as averred in the answer to said petition ; and for that rea- 
son alone, denied the prayer of the petition ; to which action of the 
court the plaintiff in error excepted, and answered in the case under 
protest. The case was twice tried by a jury, and the defendant in er- 
ror finally obtained a verdict and judgment for more than $1,400. The 
plaintiff in error thereupon filed its petition in the District Court, to 
reverse this judgment on the ground of error in refusing to grant its 
petition for the removal of the case to the Circuit Court. By order of 
the District Court the case was reserved for the decision of the Supreme 
Court. 


« 


Scorr, Cu, J. 


The decision of this case depends upon a single question. Isa sta 
ute of Ohio, which requires a foreign insurance company, as a condi- 
tion precedent to its right to transact and carry on business within 
the State, to waive all claim or right to transfer or remove any cause 
then or thereafter pending in any of the courts of this State, wherein 
such company may be a party, to any of the courts of the United States, 
repugnant to the constitution and laws of the United States, and 
therefore void? If such statutory requirement be valid, the judgment 
of the Court of Common Pleas in this case should be affirmed, other- 
wise it was without jurisdiction, and must be reversed. The validity 
of such a State legislation was affirmed by the Supreme Court of this 
State in the case of New York Life Insurance Company vs. Best et 
al., 23 O. S. R., 105. A majority of this court fully approve that de- 
cision. We think it based upon well established principles, and rea- 
sons which cannot be successfully controverted. It is unnecessary to 
restate them. But the Supreme Court of the United States has re- 
cently decided the question otherwise, Chief Justice Waite and 
Judge Davis dissenting. Home Insurance Co. vs. Morse, 20 Wal- 
lace, 445. We recognize that court as the tribunal of last resort, 
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in cases depending on the question before us. Whilst it is true, as 
was said in case of Skelly vs. the Jefferson Branch of the State Bank 
of Ohio, 9 O. St. R., 606, that the decisions of the Supreme Court of 
the United States, though entitled to the highest respect, do not bind 
and conclude the judgment of a State court, as the decision of a supe- 
rior upon an inferior court of the same system, yet it would practic- 
ally be useless to adhere to our convictions, unless there were reasons 
to expect that the question when again presented to the court would 
be decided differently. We think it advisable, therefore, to follow, 
though we do not approve, the decision of the Supreme Court of the 
United States to which we have referred ; and the judgment of the 
Court of Common Pleas, in the case before us, will therefore be reversed 
Day, Wriaut, and Asusurn, JJ. concurred. 


JouNsoN, J. 

I concur in the decision just announced, but not in so much of the 
reasons given as hold that the decision of the Supreme Court of the 
United States is followed from conditions of expediency. 

The Supreme Court of the United States is the tribunal provided 
by the constitution of the United States to determine, in the last in- 
stance, questions arising thereunder, and its decision, deliberately 
made, holding that a State law is in conflict with the provisions of that 
instrument, is, until reversed, authoritative, and should be followed by 
the State court, unless it desires again to invoke a consideration of the 
buestion by the Supreme Court of the United States. 





New York Life Ins. Co. vs. Hendren. 


VIRGINIA SUPREME COURT OF APPEALS. 


Error to the Corporation Court of Norfolk. 


NEW YORK LIFE INS. Co. 
vs. 


HENDREN.* 


Contracts of life insurance were not abrogated but only suspended by the southern 
war. 

Where the premiums had been paid to the local agent upon printed receipts signed 
from the company in the mode prescribed by directions on the policy, the fact 
that such receipts were not furnished subsequent to the outbreak of war must, 
in the absence of any waiver or express instructions about the receipt of pre- 
miums in some other way, be regarded as a withdrawal of the agent’s authority. 


Where the company is bound by its contract to keep an agent to receive premiums, 
a failure to comply will excuse the non-payment of premiums, where communi- 
cation with the home office was cut off by war. 


That the insured did not renounce his home in the South for the sake of maintain- 
ing communication with the company is not an excuse for avoiding the contract. 


He hada right to remove from place to place in order to keep within the Con- 


federacy. 

Under the Virginia Code of 1860, a company of another State can only contract 
through its resident agent, to whom premiums are to be paid, and may do by 
such agent what it can do by its officers and agents at home. 

A mere clerical position in the office of the Adjutant General t Richmond, subject 
to no military order or entailing no military service, is not entering such ser- 
vice within the meaning of the policy. 


Statement of the case by Ed. Ins. L. J. 

An insurance for $5,000 on the life of Wm. J. Hendren, a resident 
of Virginia, was effected on the 25th of August, 1856. Hendren died 
in August, 1862. The quarterly payments due after February, 1861, 
were not received by the company on account of the war. On the 
margin of the policy were the words, “ All receipts for premiums paid 
at the agencies are to be signed by the president or actuary.” The re- 


* Decision rendered April 7, 1874. 
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ceipts for payments were forwarded to the agents signed by the presi- 
dent of the company, and provided that they were not valid unless 
countersigned by the local agent. The company was accustomed 
to send notices to the insured stating that the premium would be due 
and payable at the local agency of Vaughan. There was evidence 
tending to show that the agent had no right to receive money from any 
party unless he had the receipts from the company, ( which in this case 
were not forwarded after the commencement of the war, ) and that he had 
no right to alter contracts. Vaughan entered the Confederate army at 
the commencement of the war, and died in the service in 1864. Hen- 
dren removed from his residence at Norfolk to Richmond in the spring 
of 1862, and was employed as clerk in the office of the Adjutant General. 
There was evidence of agreements between Vaughan and Hendren, af- 
ter the beginning of the war, that the premiums should be kept paid up, 
and would be attended to by Vaughan; also of an assurance by 
Vaughan after the death of Hendren that the premiums had been paid, 
that he had attended to it, and the policy was all right. 

The court instructed the jury in behalf of the plaintiff, among other 
things, that if all the policy conditions had been complied with, and 
they believed that the premiums had been duly paid to the company 
or its agent for that purpose, the insured was entitled to recover ; and 
in behalf of the defendant granted instruction 7, modified to the effect 
that if Vaughan made an agreement with Hendren that he would see 
to the premiums being kept paid, he was Hendren’s agent for that pur- 
pose ; nevertheless, if Vaughan was defendant’s agent to receive pre- 
miums, his declarations as such agent that the premiums were paid 
are proper evidence on the issues. Instructions 1-10 were refused, 
to the effect that the agency of Vaughan was terminated by the war, 
and by his engagement in the Confederate service ; that in his declar- 
ations concerning the payment of premiums, he was the agent of the 
insured, and the company was not bound by such declarations ; that 
the company could hold no legal intercourse with the plaintiff during 
the war, and could not do by its agent what it could not do by itself. 
Instruction 11 was refused, to the effect that the company was excused 
from sending renewal receipts during the war. Instruction 12 was 
granted, to the effect that if just before the reoccupation of Norfolk 
the plaintiff and insured removed to Richmond, and by so doing ren- 
dered impossible that communication with the home office which might 
otherwise have been resumed, the company was excused from sending 
notices or doing any other thing to keep the policyin force. Iastructions 
13 and 14 were refused, to the effect that the company being mutual 
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the contract was dissolved by war, and that the plaintiff as a member 
was bound to know that no payment to Vaughan without the com- 
pany’s receipts would bind the company. Instructions 15-21 were re- 
fused, to the effect that transmission of premiums during war being il- 
legal, the jury cannot presume in the absence of evidence that the pre- 
miums were transmitted ; that payment to Vaughan in any other way 
than in accordance with the marginal words of the policy was not 
binding unless afterward ratified by the company, nor unless made in 
the legal tender of the U. S. Instructions 22-23 were refused, to the 
effect that the employment of Hendren as clerk in the office of the 
Adjutant General was an entering into military service within the mean- 
ing of the policy. The jury found for the plaintiff in the sum of $5,000, 
with interest from February 2, 1870. The further facts appear in the 

Oprnion.—It is now settled by the decision of this court in Manhattan 
Life Ins. Co. vs. Warwick, 20 Gratt., and in the recent case of Mut. 
Benefit Life Ins. Co. vs. Atwood’s admr’s, (not yet reported,) and also 
by the decision of the special court of appeals in N. Y. Life Ins. Co. vs. 
White, Ins. Law Journal, Dec. 1873, p. 917, that contracts of insur- 
ance entered into before the late war are not abrogated, but only sus- 
pended by the war. And with these Virginia decisions, the highest 
judicial tribunals of the States of Kentucky, New York, New Jersey, 
Mississippi, and the Federal circuit courts for the Southern District 
of New York, J. Blatchford, and for the Eastern District of Virginia, 
J. Bond, are in accord. 

The Kentucky case was the first in order of time, but had not been 
reported when the Warwick (Va.) case was decided. We had not then 
heard of that decision, and had not the benefit of the able and lucid 
opinion of Judge Robertson, the distinguished chief justice of the 
Court of Appeals of Kentucky, though our reasonings brought us to 
the same conclusions ; and it is a source of sincere gratification that de- 
cisions so just, and so plainly enforcing the rights of destitute widows 
and orphans, have received the sanction, commendation and approval 
of so many eminent courts, distinguished for their learning and wis- 
dom. , 


In this case, which is an action of assumpsit, the verdict of the jury 
is for $5,000, the whole amount of the insurance. There wasa motion 
for a new trial, which was overruled by the court, and judgment ren- 
dered for the amount of the verdict, to which the plaintiff in error ex- 
cepted ; and the evidence is certified as the facts proved in the courts. 

The only open question under the previous rulings of this court, as 
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before recited, is as to the amount of the verdict. It is clearly shown 
that the assured was willing and anxious, and was prepared to pay the 
premiums as they fell due, and that they would have been paid if the 
company had an agent here authorized to receive them. * Vaughan, who 
was their agent before the war, and to whom the premiums had been 
paid up to the 25th of May, 1861, upon printed receipts signed by the 
president or actuary, and countersigned by the local agent in the mode 
prescribed by direction attached by the policy, was not furnished with 
such receipts for the premiums which fell due on the 25th of May 1861, 
or for any of the subsequent quarterly payments, which fell due in, the 
lifetime of the insured ; which, in the absence of any waiver on the 
part of company, or of any express instruction to receive payment, must 
be regarded as evidencing a withdrawal of authority from the agent to 
receive payment, as was held in White’s case above cited. In Warwick’s 
case it was held that the payment made to the local agent, or accepted 
by him, was valid and binding upon the company although they had 
not furnished the printed receipt. Butin that case express instructions 
to the agent to receive payment in the kind of funds in which it was 
paid was proved, and upon that ground and other circumstances in that 
case the company was held to have waived the requirement that the 
payment should be evidenced by a printed receipt signed by the pre- 
sident or secretary. And in that case the evidence was clear and un- 
questionable that the payment was made to the agent in the kind of 
funds, or its equivalent, which he was instructed to receive, and that 
he was prepared to make the remittances to the company by draft on 
New York, as he had been instructed to do, of which the company 
had notice. 

There is no such evidence in this case. But the presumption may 
fairly be drawn from the evidence that if the company had furnished 
their agent with the receipt signed by the president or actuary, the 
premiums would have been puid. If we discard all the evidence tend- 
ing to prove the agency of Vaughan after the commencement of the 
war, and his declarations and admissions, the evidence in the record 
does not show that the first quarterly premiums which fell due, of the 
25th of May, 1861, and subsequently in the lifetime of the insured, 
amounting in all to $150, were paid, unless the company had in its own 
possession a sufficient amount due the assured in dividends to satisfy 
them. Whether the evidence is sufficient to establish such a claim on 
part of the assured was properly a question for the jury. And 
whether the evidence warranted the jury to set off the dividends 
against the premiums or not, it does not appear that they did or did 
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not. They found a verdict for $5,000, with interest from the 2d day 
of February, 1870. 

The court is of opinion that if the assured was entitled to the in- 
surance money, she was entitled to interest upon it from an earlier 
period than that which is allowed by the verdict, and that the interest 
to which she was entitled, and not allowed by the verdict, will more 
than compensate for the $150 of premiums. If we assume, then, that 
no payments were made through Vaughan pendente bello, and that 
nothing was due the assured on account of dividends, (an assumption 
as to the dividends not warranted by the evidence, ) it does not appear 
that the verdict is excessive. It should not therefore be disturbed on 
that ground. 

The court is also of opinion that the court below did not err in giv- 
ing the plaintiff leave to amend her declaration and in overruling the 
demurrer, or in admitting the policy to be given in evidence to the 
jury, as set out in the first bill of exceptions. It is also of opinion that the 
declarations and admissions of R. H. Vaughan, as testified to by Mrs. 
Hendren, tending to prove his agency or the payment of the premi- 
ums during the war, as set out in the second bill of exceptions, are 
not necessary to support the verdict, or the plaintiff’s right of action ; 
the evidence in the said record, exclusive of the declarations and ad- 
missions of Vaughan, showing that the verdict is not excessive, and 
the payment of premiums /lagranie bello not being essential to the 
plaintiff's right of action. The company was bound to keep an agent 
here continuously to receive premiums and to pay policies. It would 
be unreasonable and unjust to hold the insured to a forfeiture of 
his contract, and of the money he had paid on account of premiums, 
because he did not pay premiums which he could not pay because of 
the failure of the company to have an agent here as bound by its 
contract, authorized to receive them. If the company was excused 
for its non-compliance with its contract in this particular, surely the 
insured would be excused for the nonpayment, and could not be held 
to a forfeiture therefor. 

The court is further of opinion that there is no error in the instruc- 
tion given on the motion of the plaintiff set out in the defendant’s 
third bill of exceptions; and that if the principles enunciated in 
instructions No. 1, 2, 3, 4, 6, 8, 9, 11, 14, 15, 16, 19, 20, 21, moved 
by the defendant are true in the abstract, upon which we don’t inti- 
mate an opinion, it was immaterial to the plaintiff's right of action 
whether the agency of Vaughan was continued during the war or 
not ; and the acts of declarations and admissions of said Vaughan 
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were not material in maintaining the issues on part of the plaintiff, 
and the verdict of the jury is well supported by the record, if they are 
not excluded, and therefore the refusal to give said instructions, even 
such as might be right in the abstract, has not been to the prejudice of 
the plaintiff in error. Nor is there error in the qualification given by the 
court tothe seventh instruction. But the instruction, with or without the 
qualification, was not material upon the question of the plaintiff's right 
of action, nor upon the issues involved. And if it had been given without 
the qualification, it could not have affected the plaintiff's right of action 
or recovery, and is therefore an abstraction. Instruction number five, 
as far as it relates to the agency of Vaughan, falls within the princi- 
ple of the class of instructions before noticed. And so far as it denies 
to the plaintiff her right to recover because of her removal from Ports- 
mouth to Norfolk, and thence to Richmond, is not law, and was 
properly overruled. 

The policy, by the contract, was not made to depend upon the in- 
sured remaining at Norfolk or Portsmouth, or his not removing to 
any other place in Virginia. And there is neither reason, nor law 
nor justice in holding that the insurer should hold on to the money, 
he had received from the insured, and be absolved from his obliga- 
tion of insurance for the term of his life, because when the war broke 
out the insured did not separate himself from his kindred and friends 
and throw himself into the arms of their enemies. There is no such 
stipulation or condition in the contract. It does provide that he 
shall not pass without the consent of the company, etc., beyond the 
settled limits of the United States that lie east of the Rocky Moun- 
tains, except into the settled limits of the British Provinces, etc., or 
visit or reside in those parts of the United States which lie south of 
the southern boundaries of the States of Virginia and Kentucky be- 
tween the Ist of July and the Ist of November, or enter into any 
military or naval service, the militia not in actual service excepted. 
He was at liberty therefore under the contract to go anywhere he 
chose except within the lines prohibited. And he was inhibited from 
engaging in active military or naval service without the consent of 
the company. These were the only restrictions touching the points 
in question, which are imposed on him by the contract ; and to hold 
that his removal from place to place, not within the inhibited lines, 
or that he did not separate himself from his kindred and friends, and 
throw himself into the arms of their enemies, subjected him to a for- 
feiture of his contract, not to the government, but to the defendant, 
would be for the court to insert a claim in the contract of the parties 
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which they did not put there—to make a contract for them which 
they did not make for themselves. We are of the opinion therefore 
that the court did not err in refusing to give this instruction. 

The 10th and 17th instructions are identical, and announce an 
abstract principle which we think under the terms of the act of As- 
sembly is not law, to wit, that “the defendant could not do by an 
agent what it could not do by itself.” The defendant in fact being a 
corporation could do nothing except by agents; but if it is meant 
that this company could not do by its agent in Virginia what it could 
not do through its New York agent, it is not true. The prohibition 
of the act of Assembly which was in force at the date of this policy, 
and ever since, is, that no person shall act otherwise than is provided 
in the 2d section of the act, as agent for any such company to make 
or renew, directly or indirectly, any contract of insurance within the 
State and with any person resident therein, without complying 
with the requisitions of the act, or in any way contrary to the true 
intent and meaning thereof, under the penalty of five hundred dollars. 
Code of 1860, p. 241, § 32. The section referred to requires that 
the company shall appoint some citizen of the commonwealth resident 
therein its attorney or agent—(§24, in the original act § 2.) Thus it 
appears that the company can only contract through its resident 
agent in the State, to whom, by the contract and the statute, premiums 
are to be paid. For construction of statutes, see Warwick vs. Manhat- 
tan Ins. Co., 20 Gratt., supra.) When this company undertook to do 
business in this State it was upon the terms of this statute, and those 
recited show that the company could do by its agent in Virginia what 
it could do by its officers or agents of New York. 

The twelfth instruction was given—whether right or wrong cannot 
be complained of by the company, because given at its instance. 

The thirteenth is contrary to the decisions of the court before 
cited, and we think was properly rejected. The twenty-second and 
twenty-third, so far as they affect the question of Vaughan’s agency 
Jlagrante bello, are not material; it not being necessary to establish such 
agency to entitle the plaintiff to recover. And so far as it asserts that 
the action of the insured as a clerk in the office of the Adjutant Gene- 
ral dissolved the contract, not as an abstract proposition, but in the 
mode and under the circumstances proved in the cause, it is not true ; 
for it is proved that he was subject to no military order, and held no 
commission or position connected with the military service. Upon 
the whole the court is of opinion that the judgment be affirmed. 
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Perition FOR Re-HEARING 
In the Supreme Court of Appeals of Virginia. 

The petition of the New York Life Ins. Co. respectfully represents 
since the argument of the above entitled cause before this court, the 
several questions upon the effect of war upon a contract of life insur- 
ance involved in it, have been presented to the Supreme Court of the 
United States in two cases, Tate vs. New York Life Ins. Co., and 
Mutual Benefit Ins. Co. vs. Hamilton, appealed from the decisions of 
Judges Emmons and Blatchford respectively. The decision in each 
of these cases by a divided court has affirmed the. judgment of the 
lower court, so that the Supreme Court at present presents itself as 
contradicting itself, and it is therefore pretty well ascertained that a 
reargument of the whole matter will be had before the Supreme Court 
of the United States, to abide such decisions in all those cases which 
would have been cognizable in the United States courts under the 
constitution and laws of the United States, (Mr. Hinkley refers to 34 
Maryland Rep., 174.) For the reason stated the plaintiff in error 
here moves for a reargument of this case, upon filing in the clerk’s 
office duly certified copies of the opinion of the Supreme Court of the 
United States in the above cases, and that this court will stay execu- 
tion or make such other order as may be necessary until the deter- 
mination of this motion. 

E. O. Hingwey, and 
Wm. W. Op, 
For Plaintiff in Error. 

Petition denied. 


[The decision of the U.S. 8. C. in this case on writ of error will 
be found on p. 708.—Eb. Ins. Law Journat. ] 
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SUPREME COURT OF THE UNITED STATES. 


Ocrosrr Term, 1875. 


In Error to the Supreme Court of Appeals of the State of Virginia. 


THE NEW YORK*®LIFE INSURANCE COMPANY, 
Plaintiff in Error, 


US. 


HENRIETTA HENDREN. 


The case of claiming dissolution of a contract of life insurance on the ground of the 
existence of a state of sectional war where the constitution, laws, treaties, or exe- 
cutive proclamations of th United States were not necessarily involved in the 
decision, does not entitle to a writ of error from aState to the Supreme Federal 
court. 


[The decision of the State court in this case will be found on p. 705.—Ep. Ins. Law 
JOURNAL. } 


Warre, Cu. J. 


This record does not show that any Federal question was decided or 
necessarily involed in the judgment rendered by the court below. The 
pleadings, as well as the instructions asked and refused, present ques- 
tions of general law alone. The court was asked to decide as to the 
effect, under the general public law, of a state of sectional civil war 
upon the contract of life insurance, which was the subject of the ac- 
tion. It was not contended, so far as we can discover, that the gen- 
eral laws of war, as recognized by the law of nations, applicable to this 
case, were in any respect modified or suspended by the constitution, 
laws, treaties, or executive proclamations of the United States. This 
distinguishes the present case from that of Matthews vs. McStea, of 
which we took jurisdiction, (20 Wall., 640,) and decided at the pre- 
sent term. In that case the question was presented whether the Pre- 
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sident’s proclamation of April 19, 1861, did not suspend, for the time 
being, the operation of that principle in the law of war which prohi- 
bited commercial intercourse in time of war between the adherents of 
the two contending powers. Here there is nothing of the kind. 

Our jurisdiction over the decisions of the State courts is limited. It 
is not derived from the citizenship of the parties, but the question in- 
volved and decided. It must appear in the record or we cannot pro- 
ceed. We act upon questions actually presented to the court below 
not upon such as might have been presented or brought into the case’ 
but were not. 

The case, therefore, having been presented to the court below for 
decision upon principles of general law alone, and it nowhere appear- 
ing that the constitution, laws, treaties, or executive proclamations of 
the United States were necessarily involved in the decision, we have 
no jurisdiction. We have often so decided. (Bethel vs. Demaret, 10 
Wall., 537 ; Delmas vs. Insurance Co., 14 Wall., 666 ; Tarver & Keach, 
15 Wall., 67 ; Rockhold vs. Rockhold, decided at the present term.) 
The motion to dismiss the writ for want of jurisdiction is granted. 


Braptey, J., dissenting. 

I dissent from the judgment of the court in this case. When a citi- 
zenof the United States claims exemption from the ordinary obliga- 
tions of a contract by reason of the existence of a war between his gov- 
ernment and that of the other parties to it, the claim is made under 
the laws of the United States, by which trade and intercourse with the 
enemy are forbidden. It is not by virtue of the State law that such 
intercourse is forbidden, for a separate State cannot wage war. That 
is the prerogative of the general government. It is in accordance 
with international law, it is true ; but international law has the force 
of law in our courts because it is adopted and used by the United 
States. It could have no force but for that, and may be modified as 
the government sees fit. Of course, the government would not at- 
tempt to modify it in matters affecting other nations, except by treaty 
stipulations with them. If it did, it would prepare itself to carry out 
its resolutions by military force. But in many things that prima facie 
belong to international law, the government will adopt its own regu- 
lations ; such as the extent to which intercourse shall be prohibited ; 
how far property of enemies shall be confiscated ; what shall bc deemed 
contraband, etc. All this only shows that the laws which tho citizens 
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of the United States are to obey in regard to intercourse with a nation 
or people with which they are at war, are laws of the United States. 
These laws will be the unwritten international law, if nothing be 
adopted orannounced to the contrary ; or the express regulations of the 
government, when it sees fit to make them. But in both cases it is 
the law of the United States for the time being, whether written or 
unwritten. 

The case, then, of claiming dissolution or extinction of a contract 
on the ground of the existence of a war, is precisely a case within the 
meaning of the law which gives a writ of error to this court from the 
judgment of a State court where a right or immunity is claimed under 
the constitution of the United States, or under an authority exercised 
under the United States. The power given by the constitution to 
Congress to declare war, and the authority of the general government 
in carrying on the same, are the grounds on which the exemption or 
immunity is claimed. It is under the authority of the government of 
the United States that the party is not only shielded but prevented 
from the execution of his contracts. If he performed them it would 
be a violation of his obligations to his government. 

And it is highly expedient that obligations and immunities of this 


sort, arising from public law and the public relations of the govern- 
ment, should be subject to uniform rules, and to the ‘inal adjudication 
of the judicial department of the general government. 





CASES DECIDED IN THE LOWER COURTS. 


NON-PAYMENT OF INTEREST ON PREMIUM NOTE, 


St. Louis Court of Appeals.—March Term, 1876.—Appeal from 
St. Louis Circuit. 


HANNAH W. BERGMANN 
vs. 
ST. LOUIS LIFE INS. CO. 


Where the policy provides that the amount shall be commuted in case of default 
in the payment of premiums, also that failure to pay interest when due should 
forfeit the insurance, and the company had so dealt with the insured as to in- 
duce the belief that forfeiture would not be insisted on for failure to pay on the 
exact day ; 


Held, that this did not relieve the insured from the obligation to tender the interest 
within a reasonable time. 


Where no tender was made for three months, and the insured meanwhile died ; 
Held that the policy was forfeited. 


BakeEWELL, J. 


This was an action on a policy of insurance dated 23d April, 1867, 
by which the defendant, in consideration of $214.80 then paid, and of 
the annual premium of $214.80 to be paid on or before the 23d day 
of April, for nine years next succeeding the date of the policy, did in- 
sure the life of August H. Bergmann in the sum of $4,000, the amount 
of insurance to be paid to plaintiff on the 23d of April, 1896, or, should 
the insured die before that date, then to pay the same in ninety days 
after due notice and proof of death. 

The policy contained two provisions : 
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1. That if default is made in the payment of any of the annual pre- 
miums at the date they become due, this shall not work a forfeiture 
of the policy ; but the amount insured shall be commuted to such proe 
portional part of the whole sum insured as the annual payments ac- 
tually paid shall bear to the sum of the annual payments agreed to be 
paid. 

2. If the insured shall fail to pay annually iu advance the interest 
on any unpaid notes or loans which may be owing by said insured to 
said company, on account of any of the above mentioned annual pre- 
miums, at the office of the company, in the city of St. Louis, or to 
agents when they produce receipts signed by the presidént and secre- 
tary, then, and in every such case, the company shall not be liable for 
the payment of the sum assured, or any part thereof, and this policy 
shall cease and determine. 

Bergmann died on the 18th of July, 1873. He made no payment 
on account of the policy after the 23d of April, 1872. 

The testimony showed that at the time the policy was taken out 
there was paid in cash $107.40, and a note of $107.40 was given, on 
which interest was paid in advance for one year at six per cent. In 
April, 1868, another note was given for $107.40, and a cash payment 
made of $107.40, and also interest was paid in advance on the two 
notes. In 1869, $107.40 was paid, a new note given, and interest was 
paid in advance on the three notes. In 1870 the same cash payment 
was made, the old notes were surrendered by the company, and a new 
note given for $414.62, being four times $107.40, less a dividend de- 
ducted, and interest was paid in advance. In 1871 the same cash pay- 
ment was made, the old note was surrendered, and a new one taken 
for $506.80, on which interest was paid in advance. In 1872 the cash 
payment was made, the old note surrendered, a new note for $614.04 
was taken, and interest paid in advance for one year. The premiums 
were paid on the day they were due in 1869 and 1872. In 1868 they 
were paid two days before they were due ; in 1871, one day after, and 
in 1870, two days after they were due. Up to 1872 the company al- 
ways sent notice to deceased when the premiums were due. No no- 
tice was sent of the premium due in 1873. Sometime between the time 
when the last premium became due and the date of his death, deceased 
said that he had received no notice, and supposed the company want- 
ed no money till their troubles were over. He also said he guessed 
he would not pay any more money till the company got through their 
troubles, and then he would see how they got along. 
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The jury found for the plaintiff in the sum of $2,586. A motion for 
a new trial was made, and upon plaintiff remitting $214.80, was over- 
ruled, and judgment entered for $2,371.20. Plaintiff excepted and ap- 
peals to this court. 

It is clear that the defendant in this case had so dealt with deceased 
as to induce a belief that the clause of forfeiture would not be insisted 
upon in case payment was not made on the exact day ; and had pay- 
ment been tendered and refused within a reasonable time there would 
have been no forfeiture. The stipulations in the contract as to time 
of payment were not considered as of its essence, and the contract did 
not become void vecause the premiums were not paid on the very day. 
The acts and conduct of the parties themselves gave the contract this 
construction. This is settled in Missouri. 

But no tender of the interest was made at any time. Three months 
elapsed without a tender ; and meanwhile the insured died. In not 
paying at the exact time, he took the risk of death occurring in the in- 
terval. It does not appear that he ever offered to pay, or that he in- 
tended to pay. It does appear, by the testimony of plaintiff's own wit- 
ness, a son of deceased, that he knew his interest was due, adverted to 
the fact, and resolved to pay uo more in the then existing condition of 
the affairs of the company. 

To hold under such circumstances that the policy was in force at the 
time of his death, in the face of the express proviso that it determines 
on failure to pay the interest annually, in advance, is to go much fur- 
ther than the courts have yet gone in doing away with forfeitures. It 
cannot be permitted that contracting parties shall thus play at fast 
and loose. The provision for prompt payment of interest in policies 
such as the one before us is a most wholesome one ; and if it may be 
utterly disregarded, life insurance on the popular system represented 
by this policy will be at anend. Were it a mere question of public 
policy, it would be against public policy to allow a recovery under such 
circumstances as these. But it isnot a merequestion of policy. There 
was no question here of the deceased being thrown off his guard. He 
knew his interest was due ; he had not forgotten it. Hechose not to 
pay it ; and was not in the disposition to tender it. He was waiting 
to see what would turn up. It is a misfortune for his legal represen- 
tatives, but courts sit to enforce lawful contracts, and to see to it, in the 
cases brought before them, that no one be deprived of his property 
without due process of law. We can no more sanction this verdict 
and judgment than we could decree the payment of this insurance 
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money had the deceased died before the contract was completed. 
The verdict and judgment of the Circuit Court must be set aside, 
and it is so ordered; and judgment is here entered for the defendant. 
All the judges concur. 


MORTGAGE INSURANCE.—CHANGE OF TITLE. 
Cincinnati (Ohio) Superior Court.—October, 1875. 


+, OTIS B. LITTLE 
vs. 
EUREKA INSURANCE COMPANY. 


The action was brought by Little to recover under a policy of in- 
surance made in the name of Little, Carson & Bro., for a loss by fire 
— loss, if any payable to the Charter Oak Life Insurance Company, 
of Hartford,” to whose rights the plaintiff claimed to be subrogated. 

The plaintiff was a member of the firm of Little, Carson & Bro., 
and subsequently withdrew from the firm, having sold his partner- 
ship property to the Carsons, and received from them a mortgage on 
real estate of the firm, a previous mortgage having been made in 
1868 by Little, Carson & Bro., in favor of the Charter Oak Life Insur- 
ance Company. By a clause in this mortgage the property was to be 
kept insured in the sum of $7,500, for the benefit of the mortgagee. 

In May, 1869, the defendant, in consideration of a premium paid 
by Robert and William Carson, then doing business under the name 
of Wm. Carson & Bro., and who assumed the indebtedness of Litile, 
Carson & Bro., the policy sued on was made and delivered to Wm. 
Carson. By aclerical mistake the former firm name of Little, Carson 
& Bro. was written in the body of the policy, it being the real intent 
of the contract to insure Wm. Carson & Bro. 

In a former action brought by the plaintiff against the Carsons and 
the Charter Oak Insurance Company, the prior mortgage of this com- 
pany was satisfied under a final decree, and the plaintiff therefore 
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claimed to be entitled to sue upon the policy in his own name as the 
real party in interest. 

The answer presents five defenses, the first and last containing a 
specific and general denial of all the actionable facts set forth. 

The others are special, and founded on certain. clauses in the 
policy. 

In the second, it is stated that by one of the clauses of the policy, it 
is declared any transfer or change of title to the property, or the en- 
try or foreclosure of a mortgage, without consent indorsed on the pol- 
icy, or the levy of an execution without notice ten days after the levy, 
shall void the policy. 

It is further alleged that on the 14th of September, 1869, before the 
fire occurred, the insured transferred and assigned the insured pro- 
perty to Carter Gazlay in trust for the benefit of creditors ; that Gaz- 
lay having declined the trust, Sylvester Hand and Samuel Froom were 
appointed and qualified, and that they held possession until Septem- 
ber following, when, under proceedings in bankruptcy against the Car- 
sons, the property was taken possession of by the United States mar- 
shal ; that the Carsons were declared bankrupts, and the property de- 
livered by the marshal to the assignees, and that these assignments 
were not indorsed upon the policy or assented to by the defendant. 

The policy contains the following condition. ‘ No insurance, whe- 
they original or continued, shall be considered as binding until the ac- 
tual payment of the premium,” and it is alleged that after the delivery 
of the policy the assured refused to pay the premium, and that there- 
fore notice was given terminating the policy. 

There was an amended answer contesting the claim made to have 
the policy rejoined, and a reply putting in issue the new answer. 


Hoapty, Jounson & Coston, for Plaintiff in Error. 
Lincotn, Smiru & STEPHENS, contra. 


i» Held, by Trxpen, J., Where a mortgagor procures a policy of insur- 
ance covering his interest, and containing a clause appointing the 
damages in case of loss to be paid to the mortgagee, and an action is 
subsequently brought against the mortgagor and a subsequent mort- 
gagee and others, to subject the mortgaged property, and the prior 
mortgagee obtained satisfaction out of the proceeds of the sale, a 
clause in the final judgment declaring the subsequent mortgagee to 
be subrogated to the rights of the former one under the policy, is con- 
clusive as against the title of the insurer of such subsequent mortga- 
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gee to sue upon the policy, and enforce all the rights of the prior mort- 
gagee. 

2. Such appointment does not effect any change in the terms of the 
policy. It does not become an insurance of the interest of the mort- 
gagee, but contipues to be an insurance of the interest of the mort- 
gagor and the insurer, and all the provisions of the policy continue in 
force. 

3. The delivery in such a case of the policy to the appointee, and 
the subsequent acceptance by the insurer of the promissory note 
of the insured for the premium, payable in bank at a future day to 
the order of the insurer, isa payment of the premium, and a perform- 
ance of a condition in the policy providing that the policy shall not 
become binding until the payment of such premium, if such be, as in 
this case, the intention of the parties. 

4, A clause in a policy reserving to the insurer the power to termin- 
ate the insurance on giving notice and tendering a pro rata propor- 
tion of the premium for the unexpired term, is a provision in the na- 
ture of a forfeiture, and its conditions must be strictly observed. 

5. The right of a mortgagor of chattels or of real estate to redeem 
against the mortgagee, is a title to such property, and auy subsequent 
change occurring before the loss which terminates the right to redeem, 
and takes away the possession and control of the mortgagor, is a 
change of title within a condition in a policy of insurance providing 
for a forfeiture of the policy in the event of any transfer or change of 
title. 

6. An assignment by an insolvent debtor in trust for the payment 
for his debts, executed in conformity to the statutes of this State, the as- 
signee, or a substitute appointed for him by the Probate Court accepting 
the trust, is a transfer of the title of the assignor, operating as a forfei- 
ture of a policy of insurance containing the provision above referred to. 

7. At the time of the assignment judicial proceedings were pending 
against the assignors and others for the foreclosure of mortgages cov- 
ering all the property included in the assignment, notwithstanding 
which the assignment took effect and became operative as an alien- 
ation of the title of the assignors, so as to terminate the policy. 

8. Where, on error, it appears from the record that the law was 
correctly stated to the jury on a proposition co-extensive with the case 
and decisive of it, the judgment will not be reversed, although the 
court may be unable to concur in other points of the charge, such 
error not being prejudicial to the party complaining of it. 

Judgment affirmed. 
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SUBROGATION IN MORTGAGE INSURANCE. 


Supreme Court of New York Elmira.—General Term, June, 1875. 


J. P. GIRAUD FOSTER et atu., Trusters or THE LONDON 
ASSURANCE CORPORATION, 
vs. 
JACOB H. VAN REED er at.* 


The mortgage provided that in default of the mortgagor keeping the property in- 
sured for the benefit of the mortgagee, the latter might effect insurance and 
the premiums be charged on the mortgage. The mortgagee insured. The 
policy provided that the insured should assign an interest in the mortgage 
equal to the loss paid. The loss was less than the mortgage. The company 
paid the insured the whole principal and interest due on the mortgage, together 
with the amount paid for premiums, and took an assignment of the whole. 


In a foreclosure suit brought by the company for interest in default ;- Held, that 
the insurance discharged pro tanto the debt of the mortgagor, first on interest 
and afterward on petneiges. The company was not subrogated to the rights 
of the mortgagee. 


Mr. Wuirine, for Plaintiff. 
Mr. Arnoux, for Defendant. 


Leonarp, P. J. 


This is an action to foreclose a mortgage given by Jacob H. Van 
Reed to Philo Plank, which was assigned by Mrs. Anna Plank, exe- 
cutrix of Philo Plank, to the plaintiffs, who are the trustees of the 
London Assurance Corporation. The mortgage covenant for insur- 
ance on the part of the mortgagor and an agieement that in default 
thereof the mortgagor or his representatives might make such insur- 
ance, and that the mortgagor would pay the premiums on demand, 
and that the same should be deemed secured by the mortgage. The 
mortgage was for $6,500, payable May 1, 1875, with semi-annual in- 
terest. 


* This case has been appealed, but will pro bably not reach a hearing in the Court of Appeals 
for at least a year to come.—Eb. Ins. Law JOURNAL. 
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In April, 1874, Mrs. Plank, then the owner of the mortgage, took 
out a policy of insurance in the London Assurance Company ag:inst 
loss by fire to the amount of $1,000, “on her interest as mortga:;ee,” 
in the buildings on the mortgaged premises. The policy contains the 
clause, “in case of loss the assured shall assign to this company an 
interest in said mortgage equal to the amount of loss paid.” Swubse- 
quently, in May, 1874, the property was injured by fire to an extent 
exceeding the amount insured, and a claim for the loss was made 
upon the company. Afterward, in June, 1874, the company, with 
knowledge of the fire, paid to Mrs. Plank, the holder of the mortgage 
$7,044, being the amount of principal and interest, and including 320 
paid by her for insurance, and took from her an assignment of the 
mortgage. 

It appeared that Mrs. Plank, after taking out this insurance and 
before the fire, had called upon one Adams, then the owner oi the 
land, subject to the mortgage, and had demanded the payment tw her 
of the money paid by her for insurance, and had threatened a fore- 
closure in default thereof. The mortgage contained the usual covenants 
that in case of default in the payment of interest for twenty days the 
whole principal shall become due at the option of the mortgagee or 
his representatives. 

The special term on trial held that to the extent of $4,000 the pay- 
ment by the company to Mrs. Plank operated as a payment upou the 
mortgage ; that the plaintiffs became owners of the mortgage ; that 
such payment was to be applied first upon the interest, and that 
therefore nothing was payable at the commencement of this action, 
and the complaint was dismissed. It cannot affect the rights of the 
parties that the plaintiffs, instead of paying the loss, took an assign- 
ment of the mortgage. They were liable to pay the amount of the 
loss, and could gain no advantage by the mere form of the transac- 
tion. It is insisted on the part of the plaintiffs that the present case 
differs from many of a somewhat similar character, which may be 
found in the books, in these respects: first, that the assurance is of the 
mortgagee’s interest ; second, that there is an agreement of subroga- 
tion. But it is well pointed out in Excelsior Fire vs. Royal Ins. Co., 
55 N. Y., 343, that insurance companies in this State have no authori- 
ty to insure a debt, or to guarantee its payment. Their authority is 
only to insure property against loss by fire. This same thing appears 
by the charter of the plaintiffs, which authorizes them to insure build- 


ings or merchandise, but gives no authority to insure or guarantee 
debts. 
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Whatever then may be the language used in the policy, the real 
meaning is that the company insures the property, and the mention 
of the insured as mortgagee is intended as a statement of the nianner 
in which the assured is interested in the property. It certainly would 
not be claimed that a mere simple contract creditor could obtain a 
valid insurance of his debt from a fire insurance company. The 
creditor must have an interest in the real estate to authorize him to 
insure. 

Furthermore in the present case, there was an agreement between 
the mortgagor and mortgagee that the mortgagor should insure the 
property, and that in case of his failure so to do, the mortgagee 
might insure and the mortgagor should repay the premiums, which 
should also be secured by the mortgage. The insurance effected by 
Mrs. Plank was therefore under this authority. The mortgagor was 
liable personally to her for the premium, and the premium was secured 
on the land. Even when the plaintiffs took an assignment of the mort- 
gage they paid to Mrs. Plank the $20 premium, and this could have 
been done only on the ground that she had a claim on the mortgagor 
therefor, and that she was secured by the mortgage for this amount. 
The mortgagor then being liable for the premium, is entitled to the 
benefit of the insurance. 

The claim made by the plaintiffs is opposed to the idea of insurance. 
This is, that for certain money paid the company shall bear the loss 
in case of fire ; to illustrate, suppose the owner of property should 
insure it with the plaintiffs by a policy which should contain a clause 
that in case of loss the owner should convey to the company an in- 
terest in the property equal to the amount of loss paid : the absurdity 
of such a contract would be apparent ; but the same absurdity exists 
in this present policy as construed by the plaintiffs. They claim the 
right to take the premiums, and to undertake no risk whatever if the 
lands and the mortgagor are good for the mortgage debt. Again 
suppose that the plaintiffs should take the privilege (often found in 
policies) of repairing a partial injury, such repairs would plainly be- 
come part of the original property, and would thus inure to the 
benefit of the mortgagor as well as of the mortgagee. The respec- 
tive rights of the mortgagor and mortgagee would remain unaffected, 
and the insurance company would have made good the injury by re- 
pairing the buildings. 

We may properly look upon the money payable upon a loss as tak- 
ing the place of the destroyed property ; instead of the buildings the 
nsurance company places the $4,000. This money is received by the 
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mortgagee, and so far pays the debt on the question of application. 
Mrs. Plank had not claimed the privilege that the whole money se- 
cured should be payable. The whole was not therefore payable. The 
money paid to her was not by her specifically applied under the ordi- 
nary rules, therefore it was applied by the court, and applied proper- 
ly. The judgment should be affirmed. 


MISCELLANEOUS. 


The following summary of cases, chiefly in the lower courts, is from 
various sources, not official. 


Lire.—Non-payment of interest on premium note. 

The policy provided that it should be void in the event of the 
non-payment of interest in advance upon the premium notes. 

It appeared that on the notes there were due to the company on 
the 24th of February, 1875, the sum of $256 principal money, $30.72 
interest, less a dividend of $11. The interest due on four notes in 
1873 and 1874 had not been paid. 

The notes given were of the following form : 

Twelve months after date, for value received, I promise to pay the 
Phoenix Mutual Life Insurance Company, or order, sixty-four dollars, 
with interest payable annually in advance, at six per cent., it being 
for part premium due and payable on policy 28,837 of said company 
on the life of J. G. Moser, dated July 25, 1868, which policy and all 
payments or profits which may become due thereon are hereby 
pledged and hypothecated to said company for the payment of said 
note. 

Held, That the payment of interest on the four notes annually in 
advance was a condition precedent to the fulfillment by defendant of 
the’ contract, and the default in their payment rendered the policy 
void. 

Moses vs. Phoenix Mutual Life Ins. Co. 

St. Louis Mo. ©. A. 
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Firz.—New trial— Excessive damages. 

Upon the trial of this policy, proofs of loss and other papers were 
read to the jury. When about to retire, counsel for the plaintiff 
handed one of the jurors a paper, upon which was written items cor- 
responding in amount with the items named in the policy of insur- 
ance ; Held, that where there was evidence of an actual loss by fire, 
covering the items named in the paper, notwithstanding it was irreg- 
ularly sent out, it was not cause for a new trial. 

When the verdict is for a larger amount than the damages laid in 
the narr., court, on motion, will permit an amendment. ; 

The English doctrine of sending out only sealed papers with the 
jury was never adopted in the Pennsylvania practice. 


Foy vs. Ins, Co. 
O. P. of Luzerne Oo. Pa. 





